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THIS ISSUE 


Keeping the Law Review interesting yet learned and practical is 
the greatest problem your editors have. In an effort to sail between 
this Scylla and Charybdis, we have taken a tip from a newcomer to 
the field of legal periodicals, Stanford Law Review, and from our older, 
non-legal friend, Harper’s Magazine, and are substituting these brief 
comments for the dry-as-dust and uninformative biographical 
sketches which formerly appeared at the beginning of the magazine. 
For those who are still interested in the dates of our authors’ various 
college degrees, however, a short footnote with this information is 
printed at the bottom of the first page of each article. 

The January, 1950 issue sees the publication of two exceedingly 
practical articles, one by Mr. George Currie and one by Mr. William 
Platz, both former editors of the Law Review. Mr. Currie, a practicing 
attorney in Sheboygan, writes on buy-and-sell agreements for part- 
nerships and closely held corporations. Mr. Currie not only thoroughly 
discusses the legality and tax consequences of these agreements, but 
goes on to outline an agreement that he has found particularly 
successful. The article is one that all practicing lawyers will want 
to read. 

The second practical article is Assistant Attorney-General Platz’s 
summary of the new revision of the Wisconsin Code of Criminal 
Procedure. No one is better qualified to write on the code than Mr. 
Platz. He began his work on it in 1934 while a student of Dean A. L. 
Gausewitz. After his graduation he dropped the work for a time, 
but resumed it in 1940 and finally, in 1945 acted as an Attorney- 
General’s representative on the Legislative Advisory Committee on 
Rules of Pleading, Practice and Procedure which completed the final 
draft of the code. It is Mr. Platz, we are told, who was largely in- 
strumental in pushing the reform through the last session of the 
legislature. The topic is so important to Wisconsin lawyers and to 
students of the criminal law in general, that the March issue of the 
Review will carry a continuation of Mr. Platz’s article on some of 
the other provisions of the act. 

One of the most controversial articles the Review has received in 
some time is Mr. George Young’s article, ‘“The Case for Cumulative 
Voting.”’ The subject is obviously very close to Mr. Young, a lawyer 
practicing in Madison and a lecturer in the Law School. The editors 
welcome replies to any article, of course, but especially hope that on 
issues such as this there will be some comment from the opposition. 

The article by Professor Harold Groves, formerly a member of 
the Wisconsin Tax Commission and since 1924 professor of public 
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finance in the University, is doubtless a chastening one for the legal 
profession, and particularly for its tax specialists. The ideas for the 
article grew out of a Taxation Seminar conducted jointly by the Law 
School’s Professor Brown and Professor Groves. Of practical impor- 
tance to the attorney are Mr. Groves’ comments on the Blockage Rule. 

The number of men in a university who know so much about 
law and yet have so little contact with the Law School is often sur- 
prising. One of these men is Professor Gaines Post, of the history 
department, and one of the country’s outstanding scholars on medi- 
eval life and law. He has been kind enough to write an article on 
the medieval backgrounds of due process and representative govern- 
ment. Although the article is admittedly hard reading for us moderns 
untutored in Latin and canon law, we think that you will be pleas- 
antly surprised to find that our democratic institutions have such 
ancient roots. 

Professor David Levinson of Ohio University is a Ph.D. in eco- 
nomics from the University of Wisconsin. His article on foremen’s 
unions was part of his thesis for that degree. Aside from the strictly 
legal matters he discusses, the article gives the background for one 
of the most strenuously debated provisions of the Taft-Hartley Act 
and traces the effect of law on a narrow segment of society. 

This issue also includes two comments by students not long out 
of school. Jacob Bernheim, now in the legal department of REA 
and Donald Dega, formerly a Research Associate in the Business 
School and now connected with the Mautz Paint Company, Madison, 
have prepared a comment on the history of overtime on overtime, a 
problem that has beset all labor lawyers. Maurice Van Susteren, now 
of the Wisconsin Attorney-General’s office, and George Shampo, an 
attorney for General Motors, have written on cooperatives under 
the Robinson-Patman Act. The topic received great consideration 
at the American Institute of Cooperation held on the campus this 
summer. 

One of the biggest difficulties confronting the Law Review is find- 
ing out just what topics lawyers want to read about. We always ap- 
preciate a practicing attorney’s taking the trouble to tell us what 
the Law Review could do for him, and we welcome any suggestions 
or criticisms that you might wish to make. We hope that you will 
think of the Law Review as a publication designed to assist you as a 
practicing attorney or legal scholar, and that you will let us know 
how we can be of greater assistance. 
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MR. JUSTICE WICKHEM 


In Memoriam 


It was about two hundred years ago that a family which had lived 
in England for centuries began its westward trek to what is now the 
United States of America. Ireland marked the first stage of the 
journey. Some fifty years later they started again; and brought up 
in what, by that time, was the United States of America. Some 
seventy-five years in America scattered the family from Virginia 
on the south to Wisconsin on the west; and in Beloit, Wisconsin, on 
the twenty-fifth of May, 1888, John Dunne Wickhem was born. 
His was the life of a normal American boy, blessed with a strong, 
active mind and a strong, active body. School at Beloit, with its 
school work and its games; college with its college work and its 
games; and in 1910 he graduated from Beloit College with the degree 
of Bachelor of Arts. 

More of the career of the normal American young man followed. 
Money is necessary if one would live and prepare for higher things. 
So Mr. Wickhem taught some four years at the Beloit High School; 
and then he entered the Law School of the University of Wisconsin on 
June 22, 1914. Hard, enthusiastic and efficient work brought him 
the degree of LL.B. in February 1917; work so hard, enthusiastic 
and efficient that it led to a position in the law office of Burr W. 
Jones of Madison, Wisconsin; to a position in the Law School as a 
part-time lecturer; and then to a position in Milwaukee, Wisconsin, 
with the firm of Lenicheck, Boesel and Fairchild; a position which 
before long became a partnership. During World War I Mr. Wick- 
hem served on the Editorial Division of the War Trade Intelligence 
Bureau, eventually becoming the head of that division. After his 
duties in this activity ended, he became a member of the faculty of 
the Law School of the University of Wisconsin; an assistant pro- 
fessor in 1919; an associate professor in 1922; and a professor in 1925. 

Five years followed, full of hard work and of intellectual develop- 
ment; work upon the courses in law which he taught; upon articles 
for the Law Review of the Wisconsin Law School; and, as time per- 
mitted, upon some of the legal problems of the firm of Lenicheck, 
Boesel and Wickhem; and, beginning with 1928, with his duties as 
a commissioner of Uniform State Laws for Wisconsin. Apparently he 
had found his place in the world and was making good at it. And 
then came the offer of a position as different from his other lines of 
work in law as anything in the profession of law could be. 
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Death had left vacancies on the bench of the Supreme Court of 
Wisconsin. In 1930 Governor Kohler invited Professor Wickhem to 
become a Justice of the Supreme Court of Wisconsin. Professor 
Wickhem thought that the position on the Supreme Court was one 
of great honor; that the work gave every promise of being intensely 
interesting; and that the prospect of running for office was very 
unpleasant. He hesitated. He accepted. Henceforth the Law School 
of the University of Wisconsin and the law firm of Lenicheck and 
Boesel knew him as the embodiment of the authority of the law 
and as an occasional and a kindly visitor. The center of his life 
work from 1930 on is to be found in his opinions in the Wisconsin 
Supreme Court Reports, beginning with G. W. Hirth, Inc. v. Cly- 
bourn Realty Co., 202 Wis. 432 (November 11, 1930), and ending 
with Zemel v. Industrial Commission, 255 Wis. 126 (June 7, 1949). 

He gave freely of his strength and energy to help to improve the 
law and the world in general; as a member of the Council of the 
American Law Institute; as a member of the American Judicature 
Society of which he was director in 1939; as a member of the American 
Bar Association, of the Wisconsin State Bar Association and of the 
Dane County Bar Association; as chairman of the trustees of Beloit 
College, and as a trustee of St. Paul’s University Chapel and of the 
Y.M.C.A. of Madison, Wisconsin. Other organizations claimed him 
as a member; some created for the recognition of serious work; others 
to see that the lighter side of life gets a fair recognition. At Beloit 
he was a member of Sigma Alpha Epsilon and of Phi Beta Kappa; 
at the Wisconsin Law School he was a member of Phi Delta Phi and 
of the Order of the Coif; and in maturer years, a member of Gyro, of 
the Madison Literary Society, of the Madison Professional Society 
and of the Town and Gown. 

In 1920 he married Mary Luella Carroll. Two children were born 
to them: John Carroll Wickhem and Robert James Wickhem; a 
happy and contented family living a quiet and useful life, in a charm- 
ing though simple home. 

To quote from one who was not as well acquainted with Justice 
Wickhem, personally, as were a number of others, but who had many 
an opportunity of observing him in action—to quote from Judge 
Learned Hand of the United States Court of Appeals: “I have 
known Judge Wickhem for a good many years in our common work 
in the American Law Institute; and such a combination of wisdom, 
learning, and sympathetic understanding of the movements of his 


time I have rarely met.” 
Wiuiam H. Pace 
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CHIEF JUSTICE MARVIN B. ROSENBERRY 


The retirement from the Supreme Court of Chief Justice Marvin 
B. Rosenberry brings to an official close another of the great judicial 
careers of the state of Wisconsin. 

He came to the bench at the age of forty-eight with nearly a quar- 
ter of a century of active practice in a lumber community behind 
him. His training in an area where the premiums for individual 
enterprise were high plus a native sense of the obligation of the 
individual to do his share in a common enterprise tended to produce 
a skepticism as to political panaceas. But this did not prevent his 
sympathetic appreciation of a principle announced in an address 
which had cost the speaker a position at one university and perhaps 
contributed to his becoming permanently associated with the Uni- 
versity of Michigan shortly before young Rosenberry attended law 
school there. The principle was phrased in language recently quoted 
with approval by the Chief Justice, “the liberties of man should not 
be judged by the wording of the law but rather by the actual condi- 
tion in which men find themselves.’’ This was not intended to mean 
that the word of the law means nothing. It means that the word 
should not be permitted to kill the spirit. This has been the creed of 
the Chief Justice. Respectful of the pattern woven by his predeces- 
sors he has never hesitated in extending it in ways consistent with 
itself. Profound learning and a sound judgment have enabled him to 
strike a true course between the inconsistent pulls in the directions 
of too fast and too slow that beset the judicial path. Added to his 
perhaps more distinctly judicial qualities is that sense of order and 
time which has made him as Chief Justice an extraordinarily efficient 
administrator of his court. Great as both judge and Chief Justice, his 
place among the immortals is secure. 

Apart from his official and professional qualities the Chief Justice 
is a wholesome individual whom it has always and to everyone been 
a pleasure to meet and an honor to know. Devoted friends and 
sincere admirers are his in countless numbers. Among them the 
Law School is proud to be counted. It joins with them in wishing him 
pleasure and contentment in a well-earned rest and in expressing 
humble appreciation of a great work accomplished and a splendid 
public service rendered. 

Outver S. RuNDELL 








BUY AND SELL AGREEMENTS WITH RESPECT TO 
CORPORATE AND PARTNERSHIP INTERESTS{ 


GerorceE R. CurriE* 


Any lawyer who engages in general practice is at some time or 
other almost certain to be required to draft an agreement providing 
for the purchase of the capital stock of a stockholder in a closed 
corporation, or of the interest of a partner in a partnership, effective 
upon the death of the stockholder or partner, and to advise clients 
about these matters. 


Validity of the Agreement 


One of the first questions that is sure to arise in the mind of a 
practitioner when for the first time he is requested to draft a buy and 
sell agreement in which the sale is not to be consummated until after 
the death of the seller—in fact, the death of the seller is to be a con- 
dition precedent to there being a sale—is whether such an agreement 
is not testamentary in character and therefore void. However, most 
courts which have passed on the question have held that these agree- 
ments are not testamentary, and are valid and enforceable against 
the administrator or executor of the estate of the deceased. Unfortu- 
nately, the Wisconsin Supreme Court does not seem to have passed 
directly on the point, but an annotation in’73 A.L.R. 980 gives an 
exhaustive synopsis of the cases on the subject. 

_An 1941 the Michigan Supreme Court was called upon to pass 
upon this question in the case of Ireland v. Lester, et al., and there 
declared :! 

The fact that the death of one of the parties is to determine the 
time of performance does not of itself make the agreement testa- 
mentary. It is as proper to set death as a date for performance 
as any other time that could be stipulated. 

An instrument that is testamentary in character operates only 
upon and by reason of the death of the maker. Till then, it 
has no effect or force, and it is this ambulatory quality which 
is a characteristic of wills. A valid contract does not fall into the 


testamentary class simply because it is performable after the 
death of one of the parties, for to so hold would overlook the 





+ This paper was delivered at The Annual Convention of the Wisconsin Bar 
Association in June, 1949. 

* LL.B. (1925) University of Wisconsin; Editor-in-Chief, Wisconsin Law Re- 
view (1924-1925); Attorney, Sheboygan, Wisconsin since 1925. 

1298 Mich. 154, 298 N.W. 488 (1941). 
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fact of the complete revocability that is a further characteristic 
of a will. 


The decision involved a buy and sell agreement between two 
partners by which the survivor was to purchase the interest in the 
partnership of the first partner to die. The purchase price was funded 
by life insurance and the payment was to go to the widow of the 
deceased partner, not his estate. The case becomes particularly 
significant because a stronger argument can be raised that the agree- 
ment is testamentary when an agreeing partner actually names a 
beneficiary of the contract instead of providing merely for payment 
to his estate. In other words, it is valid and legal in this type of buy 
and sell agreement to be consummated upon death, to provide that 
the payment for the partnership interest or stock of the deceased 
seller shall go directly to a named beneficiary without passing through 
probate. This is true although from a practicable standpoint it may 
often be desirable that the payment go to the estate rather than to 
the widow or other members of the family. 


Tax Considerations 


If the purchase price in such a buy and sell agreement to be con- 
summated upon death is to be funded in part or in whole by means 
of life insurance, the parties to the agreement should carefully con- 
sider the tax problems involved and clearly set up the mechanics to 
be employed in applying and paying for the insurance. For example, 
in a partnership, each partner can apply for a policy on his own life 
and name the other partner as beneficiary, or the partnership can 
take out the policy, or each partner can apply for a policy on the life 
of the other partner naming the applicant as the beneficiary. As to 
payment of premiums, each partner can pay the premium on the 
policy carried on his own life or each may pay the premium on the 
policy carried on the life of the other, or the partnership can pay all 
premiums and charge the same to expense (not deductible, of course, 
for income tax purposes, but effective so far as division of earnings 
between partners is concerned), or the partnership can pay the pre- 
miums and charge the same equally to the two partners, or to each 
partner on the basis of the insurance carried on his life, or on the 
other partner’s life. The problem for the lawyer is to decide whether 
for tax purposes one or more of these methods are preferable. 

Under the Federal Revenue Act (section 811(g)(2)), a policy of life 
insurance carried upon the life of the insured is includible in his 
gross estate for federal estate tax purposes (1) if the insured has 
paid “directly or indirectly” the premiums, or (2) if the deceased 
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possessed ‘‘at his death any of the incidents of ownership, exercis- 
able either alone or in conjunction with any other person.’ If the 
insured possesses at his death none of the incidents of ownership, 
but has paid either directly or indirectly only part of the premiums, 
the amount realized from the insurance is includible for federal 
estate tax purposes only in the same proportion as the premiums 
paid by the insured bear to the total premiums paid. For pur- 
poses of Wisconsin inheritance tax, the sole test of taxability is 
whether the deceased insured possessed any of the incidents of owner- 
ship. Payment of premiums is expressly made immaterial by statute.” 

The fact that the parties to such a buy and sell agreement may 
not possess sufficient estates at the time of drafting the agreement 
to exceed the $60,000 exemption provided in the federal estate tax, 
does not, of course, preclude the possibility that their estates may 

ceed the exemption of one of the parties at the time of death. 
Therefore, it is well to consider this aspect in determining the me- 
chanics of the life insurance protection. 

From the standpoint of the deceased partner or stockholder, whose 
partnership interest or capital stock is being purchased, it usually 
does not make any material difference for federal estate tax purposes 
whether or not the insurance proceeds on the life of the deceased, 
which are to be used to purchase his partnership interest or corpo- 
rate stock, are taxable in his estate. If the insurance proceeds are 
not includible as part of the gross estate, then the value, for federal 
sstate tax purposes, of the partnership interest or corporate stock 


’ being purchased is the sales price provided for in the buy and sell 


agreement. On the other hand, if the insurance proceeds are includible 
in the gross estate, then the value of the partnership interest or corpo- 
rate stock subject to the buy and sell agreement is the price provided 
for in the agreement, less the insurance proceeds to be applied upon 
the purchase price.* 

’ So far as Wisconsin inheritance tax is concerned, the rule would 
probably be the same, there would be no double taxation. It 
would be immaterial from the standpoint of the estate of the de- 
ceased seller whether or not the insurance proceeds were includible 
in the gross estate, except for the $10,000 life insurance exemption 
which exists in our state inheritance tax law. As a practical matter, 
however, because under the state inheritance tax law it is immaterial 
who pays the premium (the sole test of the taxability of life insurance 





2 Wis. Strat. (1947) § 72.01(7). 


3 Legallet v. Commissioner, 41 B.T.A. 294 (1940), and Dobrzensky v. Com- 
missioner, 34 B.T.A. 305 (1936). 
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being the retention of incidents of ownership) it is unlikely that a 
party to the buy and sell agreement funded with insurance would 
be permitted to retain the incidents of ownership in a policy on his 
own life. 

However, because of the income tax, it may be very material to 
the surviving partner or stockholder to the buy and sell agreement 
whether or not the insurance proceeds on the life of the deceased 
party are subject to federal estate taxes and Wisconsin inheritance 
taxes. In the case of Legallet v. Commissioner,‘ two partners made a 
buy and sell agreement under which life insurance was taken out 
upon the life of each, payable to his wife or children. The insurance 
proceeds were to be credited upon the purchase price which the 
survivor was to pay for the partnership interest of the deceased. 
The premiums were paid by the partnership and charged against 
profit and loss, with the result that the proceeds of the life insurance 
were includible in the estate of the deceased partner, under the rule 
that he directly or indirectly paid the premiums. The entire purchase 
price was approximately $56,000, of which $25,000 was funded by 
the insurance on the life of the deceased, and the remaining $31,000 
was paid by promissory notes. The case arose over the income tax 
return of the surviving partner as purchaser, and considered the 
cost basis for the half interest in the partnership purchased under 
the buy and sell agreement. The taxpayer argued that his cost was 
the entire purchase price of approximately $56,000. The Commis- 
sioner, however, contended that since the $25,000 life insurance was 
included in the estate of the deceased for federal estate tax purposes, 
it must then be excluded from the cost basis of the surviving tax- 
payer. That would make his actual cost basis only $31,000. The Board 
of Tax Appeals upheld the Commissioner. This case well illustrates 
how important it might be, for income tax purposes, to the surviv- 
ing partner or stockholder that the agreement exclude the proceeds 
of the life insurance from the deceased’s taxable estate. 

Considering all aspects of the tax matter in partnerships it would 
seem generally advisable that each partner to the buy and sell agree- 


ment apply for life insurance on the life of the other partner or stock- _ 


holder, and that the incidents of ownership be in the party applying 
for the insurance, not in the party insured. As to payment of pre- 
miums, each partner should pay the premiums on the policy covering 
the life of the other partner and not upon those covering his own 
life. If partnership funds are used to pay the premiums, the advance- 
ments for premiums should be charged back against the partners 





‘ Supra note 3. 





16 WISCONSIN LAW REVIEW [Vol. 1950 


in such a way that no partner is charged with any portion of the 
premiums payable upon the policy covering his own life. Under no 
circumstances should the partnership pay the premiums and charge 
them to profit and loss. By setting up the funding of life insurance 
protection so that no partner possesses the incidents of ownership 
in the policies insuring his life nor directly or indirectly pays the 
premiums thereon, the proceeds will not be subject to estate, in- 
heritance or income taxes. When the sale is consummated upon the 
death of the first of the parties to die, the survivor, even though he 
receives the benefit of the proceeds tax-free in crediting them upon 
the purchase price, nevertheless is entitled to take the full benefit, 
for income tax purposes, of the amount of the proceeds in computing 
his cost basis of the partnership interest or corporate stock acquired 
under the buy and sell agreement. 

Under date of June 18, 1947, D. S. Bliss, Deputy Commissioner 
of Internal Revenue, issued a letter holding that where Partner A 
paid the premiums on the life of Partner B in consideration of the 
payment of premiums by Partner B on the insurance of Partner A, 
each partner must be considered as paying the premiums indirectly 
on the insurance covering his life, and consequently the entire pro- 
ceeds of the policy on his life must be included in his estate. At first 
it was feared that this ruling would apply to buy and sell agreements 
funded by life insurance, but subsequently the ruling was clarified 
by Memorandum for the Press, dated November 24, 1947, making it 
clear that the ruling of June 18, 1947, was not intended to include 
the ordinary business purchase arrangement where each partner 
insures the life of the other in order to provide funds for the purchase 
of the interest in the business of the first to die.’ 

In a closed corporation where the personal incomes of the stock- 
holders who are considering entering into a buy and sell agreement 
are in a higher bracket of combined federal and state income taxes 
than is the top bracket income of the corporation, consideration 
should be given to the advisability of the corporation’s taking out the 
life insurance and being made a party to the agreement so that the 
corporation, not the surviving stockholder, buys the stock of the de- 
ceased stockholder. If the premiums are paid by the corporation 
they are not deductible as a business expense. However, if the stock- 
holders pay the premiums, the corporation can usually compensate 
them by paying higher salaries and thus ordinarily obtain the de- 
duction indirectly. The additional compensation is, of course, tax- 





5 MonTGoMERY, FEDERAL Taxes—Estates, Trusts, AND Girts 638 (1948- 
1949). 
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able income to the stockholder and the tax advantage will be lost 
if the stockholders are in a higher tax bracket than the corporation. 

Even if it then appears desirable that the corporation take out the 
insurance, pay the premiums, and agree to buy the stock, there is 
yet another factor to be considered. A surviving stockholder will not, 
under this method, receive from the proceeds of the insurance any 
increase in the cost basis of his own stock. But if the stockholders 
carry the insurance on each others’ lives, then the cost basis of the 
stock purchased under the agreement includes the amount of the 
insurance. This factor is of great importance taxwise in a subsequent 
sale of the stock by the surviving stockholder. 


Use of a Trustee 


A further question which confronts the practitioner in drafting 
his buy and sell agreement is whether or not to provide for a trustee 
or escrow holder. If only a partnership is involved, and the agree- 
ment is not funded with life insurance, then there is nothing to place 
in trust or deposit in escrow except an assignment of the partnership 
interest. However, in a closed corporation there are stock certificates 
which may be placed in trust or escrow, and if there is life insurance 
coverage provided, there are the life insurance policies which may 
be trusteed or placed in escrow. In most cases it will be found desir- 
able to use a bank or trust company as trustee and to make it, in its 
capacity as trustee, a party to the agreement if either corporate stock 
or life insurance policies are involved. Thus at the death of the first 
of the parties to die the trustee carries out the agreement and con- 
summates the purchase and sale. Even when the device of trustee or 
escrow holder is not employed, courts have held that the buy and « 
sell agreements are enforceable by specific performance.® By using a 
trust or escrow arrangement, however, one may avoid the necessity 
of having to resort to such an action. 

Where the agreement relates to stock in a closed corporation, the 
agreement should in all cases provide that the certificates have 
stamped, typed or written upon them a legend to the effect that they 
are subject to the particular buy and sell agreement. Nevertheless, 
having them placed in trust or in escrow is an added protection 
against their being disposed of during the lifetime of one of the par- 
ties, contrary to the provisions of the agreement. 

With life insurance policies, a trust arrangement in which the 





6 Hale v. Wilmarth, 274 Mass. 186, 174 N.E. 232, 73 A.L.R. 980 (1931) and 
the Annotation which follows. 
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policies themselves are assigned to the bank as trustee is especially 
desirable. By this method the incidents of ownership, such as the 
right to change the beneficiary or to make loans against the policy, 
are taken out of the hands of the individual parties to the agreement. 
However, in using such a trust arrangement, it is highly desirable 
that each party to the agreement apply for the life insurance upon 
the life of the other party (not upon his own life) and assign the 
policy to the trustee. 


Setting the Purchase Price 


One of the most troublesome questions in drafting such buy and 
sell agreements is the determination of the sales price to be paid at 
the death of the first party, an event which may not take place until 
many years in the future when the true value of the partnership 
interest or corporate stock may be very different from what it is at 
the time of drafting the agreement. Sometimes the parties have 
already worked out their own method so that the lawyer has merely 
the task of stating the method in suitable legal language. Quite 
often, however, the practitioner will find that clients will ask his 
advice or welcome his suggestions on this point. The following are 
some of the methods that may be used: 


(1) Set an actual price in dollars in the original agreement and 
provide that the parties may at a later time change the amount 
of the purchase price by a statement subscribed in writing by 
both parties. If the agreement provides for a trustee, it should 
also provide that the signed instruments should be lodged with 
the trustee, and that the one most recent in date should govern. 
Where this device is used, one can provide that the parties shall 
annually, on or before a certain date each year, sign such a state- 
ment fixing the purchase price and lodge it with the trustee. 


(2) Specify that the sales price be the book value of the 
partnership interest or corporate stock as of date of death, or a 
certain percentage of such book value. If this method is followed, 
it is well to state whether the book value is to be determined as 
of the actual date of death, or at the time of the close of the last 
preceding fiscal or calendar year, or at the end of some other 
specified accounting period. If the sales price be based on book 
value, there is a possibility that a dispute may arise as to how 
to determine it. This contingency can be taken care of by pro- 
viding a method for selecting a C.P.A. to arbitrate the issue. 


(3) Set the value by arbitration, the estate to select one ar- 
bitrator, the surviving party the other, and these two parties to 
select the third arbitrator. Include another provision stating 
how the third arbitrator is to be selected in the event of dead- 
lock. Require that the decision of any two arbitrators shall be 
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binding and decisive. Some agreements name the arbitrators in 
advance, but there is always the possibility of the named arbitra- 
tors dying prior to any of the principal parties, so that if this 
method is used, provision must be made for substitute arbitra- 
tors in case of death, disability, etc. 


(4) Use as value the best bona fide offer which may be re- 
ceived from some outside party. This method, however, is much 
more suitable for an option agreement than it is for a buy and 
sell agreement. 


Where such a buy and sell agreement concerns a partnership 
interest, it is well to state whether or not there is to be any account- 
ing for partnership earnings after the date of death of the partner 
whose interest is to be purchased. Also, from the standpoint of the 
surviving partner, it may be desirable, instead of allocating all of 
the amount as purchase money to be paid to the estate of the de- 
ceased partner, to provide that the current year’s earnings to the 
date of death of the deceased be divided, and that the amount paid 
to the estate of the deceased to the extent of the earnings shall be 
considered division of earnings and not purchase price. For example, 
suppose as of the date of death of the first partner to die, the net 
profit of the partnership from the beginning of the fiscal or calendar 
year to the date of death to be $10,000, so that without death tak- 
ing place each partner would have reported half of the earnings, or 
$5,000, in his income tax return. Under the buy and sell agreement, 
if the estate of the deceased partner is to receive $25,000 for the 
partnership interest, and nothing is said about division of earnings, 
the surviving partner might be accountable for the entire $10,000 of 
earnings in his return for that year. This result can be avoided by 
specifying that of the $25,000, an amount equal to half the net earn- 
ings of the partnership for the current fiscal year represents return 
of income and not purchase price. Under the hypothetical case 
stated, $5,000 of the $25,000 would be income, the estate of the de- 
ceased partner would report and pay tax on it as income, and 
the surviving partner would pay tax only on the remaining $5,000 
of the income. After explaining this proposal to the parties a lawyer 
will probably find that they will feel that the surviving partner is in 
a much better position to pay income tax than the estate of the de- 
ceased partner, and will decide against the provision. Parenthetically, 
however, in drafting an agreement between two living partners for 
the immediate sale of the partnership interest of one, such a provi- 
sion, allocating part of the money paid to current year’s income 
instead of allocating it all to purchase money, will find distinct favor 
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with the purchasing partner, and he will usually insist on such a 
provision. 


Additional Considerations 


In addition to the problem of fixing the purchase or sales price 
there is that of how and when it is to be paid. If life insurance is 
tied into the agreement, there is always the possibility that the pro- 
ceeds may be either less or more than the purchase price in those 
cases where the exact sales price is not definitely fixed in the agree- 
ment, even though the method or formula for determining it is. 
In such a case the agreement should provide who is to get the excess 
of life insurance proceeds over and above the amount required for 
the purchase price under the buy and sell agreement. Likewise, pro- 
vision should be made for the payment of any deficiency in purchase 
price not covered by life insurance. If part of the purchase price is 
to be paid over a period of time, and the agreement relates to corpo- 
rate stock, it is usually desirable to provide that at least all the corpo- 
rate stock subject to the agreement which the surviving party is 
purchasing shall be pledged as collateral security until the entire in- 
debtedness is paid, with the right in the purchaser to vote the stock 
so long as he is not in default in making payment. In such cases, it 
may also be desirable to require that the stock originally owned by 
the surviving party be pledged, so that if resort to the collateral 
becomes necessary, the estate of the deceased may acquire a ma- 
jority interest. 

In cases where the purchase price is partly or wholly funded with 
life insurance, provision should be made for the surviving partner 
or stockholder to acquire title to the policy insuring his own life. A 
customary clause provides that he may purchase it for the then 
cash surrender value from the trustee, if there is a trustee holding 
the policies, or, if there is no trust agreement, from the estate of the 
deceased partner in partnerships, or from the deceased stockholder 
or the corporation, depending in corporations on which is the owner 
thereof. 

One last word of caution in connection with drafting a buy and 
sell agreement involving a partnership of more than two partners. 
Some lawyers seem unaware of the existence of Section 29.3797-4 of 
the Income Tax Regulations issued by the Treasury Department 
relating to partnerships, which provides: 


If an organization is not interrupted by the death of a member 
or by a change in ownership of a participating interest during 
the agreed period of its existence, and its management is central- 
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ized in one or more persons in their representative capacities, 
such an organization is an association, taxable as a corporation. 


Quite often the purpose of using the device of a partnership in- 
stead of a corporation is to effect an income tax saving. This saving 
would be entirely lost if this particular section of the Regulations 
were applied and the partnership taxed as a corporation. There is 
danger in incorporating buy and sell agreements into partnership 
agreements, where there are more than two partners in such a way 
as to imply the continuance of the partnership after the death of 
the first of the partners to die. Internal Revenue Agents are un- 
usually eager to so construe the instrument in an endeavor to tax 
the partnership as a corporation. It is preferable to keep the buy and 
sell agreement out cf the partnership agreement entirely, making a 
separate instrument of it, and having the partnership agreement 
itself clearly state that there is a dissolution and termination of the 
partnership upon the death of any partner, or the transfer of his 
interest. Thus when the Internal Revenue Agent asks to see the 
partnership agreement there is nothing in it which would even sug- 
gest continuance of the partnership after the death of a partner. As 
an added precaution in the separate buy and sell agreement, it would 
seem advisable to insert a clause that nothing in the agreement 
shall be construed to prevent the partnership from being dissolved 
by the death of a partner as provided in the partnership agreement. 
This problem does not arise with buy and sell agreements where 
there are only two partners because as a matter of law when one 
partner dies and the other acquires his interest under a buy and sell 
agreement, there is a change from partnership to sole ownership. 

It occurred to the writer that it might be helpful to those readers 
who may be faced with the problem of drafting a buy and sell agree- 
ment of the type discussed here to conclude by giving a synopsis of 
a buy and sell agreement which the writer recently drafted for two 
partners who own equal interests in a partnership. The provisions 
of this agreement are a practical illustration of the points previously 
touched upon: 

Synopsis OF AGREEMENT 


The agreement begins in the customary way by stating the date 
and the parties (two partners and a Sheboygan bank as trustee). 

The first Whereas Clause recites that the two individual parties 
are partners doing business under a certain partnership name, states 
the nature of the partnership business and that each of the two 
partners is an equal owner. 
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The second Whereas Clause recites that the agreement is being 
entered into for the mutual protection of the partners in the event 
of the death of either. 

The third Whereas Clause recites that each of the partners has 
made application to a certain insurance company for $25,000 in face 
amount of life insurance upon the life of the other. The policies cover- 
ing the insurance are described in Exhibit ‘‘A’’ to be attached to the 
agreement and made a part thereof. The agreement then states that 
policies, when issued, are to be deposited with the bank as trustee 
and held by it pursuant to the agreement. 

The fourth Whereas Clause recites that the policies of life insur- 
ance will name the trustee as beneficiary and will vest all rights of 
ownership in the trustee. 

The fifth Whereas Clause recites that each of the partners has 
also executed an assignment of all his right, title and interest in and 
to the partnership to the other partner, and that the assignments 
are deposited with the trustee in escrow pursuant to the agreement. 

The agreement then recites that in consideration of the mutual 
covenants thereinafter contained, it is agreed between the parties 
as follows: 

Paragraph (1) provides that the trustee agrees to receive the life 
insurance policies and any additional policies which may thereafter 
be issued and made payable to the trustee and deposited with it 
pursuant to the terms of the agreement, and also to receive the 
assignments of partnership interest and to hold the policies and 
assignments subject to the provisions of the agreement. 

Paragraph (2) provides that each of the partners agrees to pay 
promptly when due all premiums upon all life insurance policies 
insuring the life of the other partner but not the premiums on the 
policies insuring his own life, and that there is no obligation on the 
part of the trustee to pay the premiums or to take any action what- 
soever with respect to seeing that the premiums are paid so long as 
both partners continue to live. 

Paragraph (3) provides that upon receipt of due notice of either 
partner’s death, the trustee shall collect the proceeds of insurance 
upon the life of the deceased and pay the same, less the expense of 
administering the agreement, to the executor or administrator of the 
deceased partner’s estate, said executor or administrator to execute 
such receipts and releases as shall be required by the trustee or the 
surviving partner. It further provides that the trustee shall not be 
bound to institute any legal proceedings for the collection of the 
proceeds unless the expenses of legal action, in such amount as it 
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deems necessary, shall be first advanced to it, and that it shall have 
been reasonably indemnified against any costs that might be taxed 
against it in any such action. It further provides that the proceeds 
of the insurance so paid over to such executor or administrator shall 
be applied upon the purchase price of the partnership interest of 
the deceased partner in the business, and that if the sum received 
by the executor or administrator shall exceed the value of the interest 
of the deceased partner, the executor or administrator shall never- 
theless retain the full amount of the insurance proceeds, it being the 
intent of the parties that the interest owned by the deceased partner 
shall in no event be valued at less than the insurance proceeds, after 
deducting the expenses of administering the trust. 

Paragraph (4) provides that if the sum received from the insur- 
ance proceeds is not sufficient to purchase all of the partnership 
interest of the deceased, the balance of the purchase price is to be 
paid by the surviving partner’s delivering to the trustee his promis- 
sory note for the balance payable on or before seven years after the 
date of death of the deceased partner in seven equal installments on 
the anniversary date of the death of the deceased. The paragraph 
also specifies the rate of interest and the maker’s right to accelerate 
payments of principal. The note is to be made payable to the estate 
of the deceased partner, and to be delivered by the trustee to the 
administrator or executor within 30 days after the date of payment 
of the insurance proceeds to the administrator or executor. 

Paragraph (5) provides that upon payment to the administrator 
or executor of the net insurance proceeds and upon delivery of the 
note for any balance due, the trustee is to deliver to the surviving 
partner the assignment (from the deceased partner to the survivor) 
which had been held in escrow and that the assignment is to take 
retroactive effect as of date of death of the deceased. There is to be 
no accounting from the surviving partner to the administrator or 
executor for any receipts or profits of the partnership subsequent to 
the date of death of the deceased. 

Paragraph (6) provides that the purchase price of the interest of 
a partner is to be $25,000, subject to the right of the partners to 
change the purchase price by filing with the trustee a written state- 
ment subscribed by both partners, and specifies the form of this 
statement. The partners state it to be their intention that they will 
annually file with the trustee such an instrument on or before the 
31st day of March of each year. However, if they fail to file such a 
statement, the value stated in the last, or most recent, of the state- 
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ments shall establish the purchase price, and if no instruments shall 
have been filed, then the $25,000 value stated is to be effective. 

Paragraph (7) provides that each partner binds himself, his ad- 
ministrator or executor, to sell his interest in the partnership to the 
surviving partner at the prescribed purchase price in the event of 
his death, the sale to be upon the terms and conditions set forth in 
the agreement. 

Paragraph (8) provides that if upon the death of a partner the 
insurance proceeds collected by the trustee shall be insufficient to 
pay the entire purchase price of the partnership interest of the de- 
ceased, and that if the survivor shall have failed to execute and 
deliver his note to the trustee for the difference, as provided in para- 
graph (4), the amount of the difference shall then become immediately 
due and payable, and the executor or administrator of the estate of 
the deceased partner shall be entitled to bring legal action to enforce 
payment thereof. 

Paragraph (9) provides that upon the death of a partner while 
the agreement remains in effect, the surviving partner shall have the 
option, for a period of six months following the date of death, to 
purchase from the trustee the policy, or policies, insuring the life of 
the survivor, by paying to the trustee the cash surrender value as of 
the date of death, plus the amount of any premiums which shall 
have been paid on the policy subsequent to the date of death. The 
estate of the deceased partner is obligated to continue to pay all 
premiums on the policies until the exercise of the purchase option. 
Upon the survivor’s purchasing the policies, the trustee is to deliver 
them to the survivor and to execute such assignments as may be 
necessary to transfer their ownership to the survivor, and to pay the 
option price received from the survivor to the executor or adminis- 
trator of the estate of the deceased partner. If the surviving partner 
fails to exercise the option, then at the expiration of the six months 
option period the trustee is to deliver the policies to the executor or 
administrator of the estate of the deceased partner, executing such 
assignments as may be necessary to vest title therein in the executor 
or administrator. If the surviving partner dies within six months 
after the death of the first partner to die and without having exer- 
cised the option to purchase the policies on his own life, the trustee 
is to collect the proceeds on the policies covering the life of the 
second partner to die and out of such proceeds to pay the estate of 
the first partner to die the cash surrender value of the policies as of 
the date of death of the first partner to die, plus any premiums paid 
on the policies subsequent to the death of the first partner by his 
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estate, and the balance, less the compensation and expenses of the 
trustee, is to be paid to the estate of the second partner to die. 

Paragraph (10) provides that nothing in the agreement shall pre- 
vent the partnership from being dissolved by operation of law for 
any of the causes provided in Chapter 123 of the Wisconsin Statutes 
(Uniform Partnership Act), or any subsequent amendments thereof, 
or at the will of either or both partners. In the event of the happen- 
ing of any of the following: 


(a) The dissolution of the partnership, 

(b) Termination of the agreement by written consent of both 
partners, 

(c) The purchase by one partner of all the right, title and inter- 
est of the other partner in the partnership, 


(d) The death of both partners at the same time, or so close to 
the same time, that the trustee shall not have carried 
through the transfer of the interest of the first partner to 
die to the surviving partner, or 


(e) The resignation of the trustee without a successor trustee 
having been appointed by the partners within thirty days 
after the trustee shall have given notice of such resignation, 


the trustee shall cancel and destroy the written assignments of 
partnership interest being held in escrow and deliver the life insur- 
ance policies to the person or persons entitled to them and execute 
such assignments of the policies as may be necessary to vest title 
in the persons entitled thereto. The “persons entitled thereto’’ shall 
be deemed to mean the partner who applied for the life insurance 
upon the life of the other partner and deposited the policies with the 
trustee, or the legal representatives or assigns of this partner. 

Paragraph (11) provides that if one partner desires to sell his 
interest in the partnership during his lifetime, he is to give the other 
partner the first option or right to purchase his interest. The pro- 
visions of this paragraph are rather lengthy and it is unnecessary for 
the purposes of this article to state them in detail. 

Paragraph (12) provides that the trustee shall be entitled to com- 
pensation equal to 1% of the amount of all moneys paid into its 
hands under the agreement up to an aggregate of $50,000 and one- 
half of 1% of the amount in excess of $50,000. This compensation 
shall be deducted out of the moneys collected or received by the 
trustee, and shall be borne by the partner, or estate of a partner, to 
whom the moneys are ultimately payable by the trustee. If the 
agreement is terminated before the death of either partner the 
trustee shall receive a revocation fee of $25. 
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Paragraph (13) provides that the trustee shall not be liable to 
perform any acts not specifically provided for in the agreement, and 
that it, or its successor in trust, may resign and discharge itself of 
the trust, but that any such resignation shall not be effective until 
thirty days after written notice is given to the partners. 

Paragraph (14) provides that the agreement may be revoked, 
altered or amended at any time prior to the death of a partner by 
written instrument subscribed by both partners and filed with the 
trustee. No amendment shall increase the responsibilities of the 
trustee, however, without its having also first been subscribed by 
the trustee. 

Paragraph (15) specifies that the agreement is binding upon the 
personal representatives, heirs, successors and assigns of the parties. 


Srock PurcHase AGREEMENTS 


The provisions of the foregoing agreement with but slight changes 
could be used in an agreement between two stockholders of a closed 
corporation desiring to give the survivor a legally enforceable right 
to purchase the stock of the first to die. Instead of depositing in 
escrow with the trustee assignments of the partnership interest, the 
agreement in such a case would provide for the delivery in escrow 
to the trustee of the actual stock certificates of both parties, properly 
assigned in blank. In lieu of granting a first option to purchase in 
case one of the parties desires to sell his corporate stock during the 
lifetimes of both parties, it might be more desirable to provide that 
neither party shall sell his stock interest so long as the agreement 
remains in force and effect. Another change would be to provide 
that the stock certificates covering the shares purchased from the 
deceased stockholder, and perhaps also the shares represented by the 
certificates already placed in escrow by the surviving partner, be 
pledged as collateral security on any note which might be given in 
payment of the purchase price. 


AGREEMENTS BETWEEN THREE PARTNERS OR THREE STOCKHOLDERS 


Additional drafting problems are presented when three instead of 
two partners or stockholders enter the agreement. For example, it 
can be provided in an agreement involving three partners that Part- 
ners A and B apply for the life insurance on the life of Partner C 
and pay the premiums thereon; that Partners A and C apply for the 
policy on the life of Partner B and pay the premiums on that policy; 
and that Partners B and C apply for the policy on the life of Partner 
A and pay the premiums on that policy. If there is a trustee, the 
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trustee can be named beneficiary in each policy and can hold all 
incidents of ownership. If there is no trust arrangement, the bene- 
ficiaries of the policy of life insurance on the life of Partner A, would 
be Partners B and C, or the survivor, as joint tenants, and the same 
arrangement would be carried through in the policies on the lives of 
the other two. Thus no partner would be a beneficiary of any policy 
covering his own life. As the agreement is to carry through after the 
death of the first partner and provide for an additional sale after the 
second partner’s death, the joint tenancy method of designating the 
beneficiaries prevents the estate of the first partner to die from 
having any interest in the remaining policies carried on the lives of 
the two survivors. If the purchase price is to be arrived at by a 
certain formula, it can be provided that to the purchase price pay- 
able to the estate of the first partner to die is to be added one-half 
the cash surrender value of the policies on the lives of the two surviv- 
ing partners. Similarly, it can be provided that when the second 
partner dies, the survivor is to pay the cash surrender value of the 
policies on the survivor’s life to the decedent’s estate and that the 
policies are to be assigned to the survivor. 
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THE 1949 REVISION OF THE WISCONSIN 
CODE OF CRIMINAL PROCEDURE 


By Wiiuiram A. Piatz* 


On March 22, 1949, there was introduced in the Wisconsin Legis- 
lature by the joint committee on revisions, repeals and uniform laws, 
Bill 4748S entitled, ‘“‘A Bill to revise the criminal procedure, being 
chapters 353 to 363 of the statutes, and other provisions elsewhere in 
the statutes relating to that subject.’’ The bill contained one hundred 
two pages of text and six pages of notes. Five senate amendments 
were adopted and eventually the bill was passed by both houses and 
signed by the governor. It is Chapter 631, Laws of 1949. On July 1, 
1950, the effective date of the act, Wisconsin will have its first re- 
vised code of criminal procedure since 1878. 

The bill represents almost four years of work by the Advisory 
Committee on Rules of Pleading, Practice and Procedure.! 


Although a number of very substantial changes were incorporated 
into the code of criminal procedure, it was not the purpose of the 
advisory committee to revolutionize criminal practice in this state. 
Far from being completely new, the code retains much of the old 
Wisconsin practice. Old section numbers are to a large extent re- 
tained. Except for the fact that Chapter 361, dealing with arrest and 
examination, has been renumbered Chapter 354 in order to put it in 





* Ph.B. (1931) Marquette bye LL.B. (1935) University of Wisconsin; 
Editor, Wisconsin Law Review (1933-1934); Editor-in-Chief Wisconsin Law Re- 
view (1984-1935); Assistant Attorney Genel of Wisconsin doing largely criminal 
work since 


The writer is indebted to Miss Marygold Shire of the student staff of the 
L taper Law Review for valuable research assistance in the preparation of 
article. 


1 This committee was created by Wis. Srar. (1929) § 251.18. The following 

persons were active members of the committee throughout the period of time 
aan this bill was being \—~—_ Hon. Arthur W. Kopp, Circuit Judge, Platte- 
ville, chairman; Hon. E. rossard, Revisor of Statutes, secretary; Hon. Daniel 
W. Sullivan, Circuit Judge, Milwaukee; Hon. Roscoe R. Luce, County Judge, 
Elkhorn; and Messrs. Warren H. Resh, Frank T. Boesel, William E. Fisher, 
and the author of this article. Others who were members of the committee from 
time to time durin bang riod were Messrs. Edmund B. Shea, Walter H. Bender, 
y ge H. Hale, . Sprowles, John P. McGalloway, and the late Marcus 

A. Jacobson. Other males who attended some of the meetings in an informal 
capacity and rendered invaluable service and advice to the committee were 
Hon. Herbert J. Steffes, Municipal Judge, Milwaukee; Prof. Alfred L. Gausewitz, 
then of the lees nap of Wisconsin Law School; and Mr. Brooke Tibbs, Mil- 
waukee. Valuable anqgpetene were also received from the Wisconsin Bar Associ- 
ation Committee on Criminal Law, prior to the abolition of that committee by 
the reorganization of the Bar Association. 
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its proper chronological place in the code, the arrangement of the 
statutes is not radically altered. 

The kinds of changes brought about by the law may be briefly 
summarized as follows: 

(1) Repeal of obsolete, unnecessary, and undesirable provisions. 

(2) Elimination of verbose language and simplification of ter- 
minology. For example, all reference to “recognizances”’ is eliminated 
and the term “bail bond’’ is used throughout the code. Similarly, the 
word ‘‘offense”’ has been eliminated and the word “‘crime’’ substituted. 

(3) Incorporation in the statutes of certain rules and procedures 
now found only in the decided cases, such as “John Doe’’ proceed- 
ings, the writ of error coram nobis and the plea of nolo contendere. 

(4) To some extent, rearrangement and consolidation of sections 
in order to bring together provisions relating to the same subject 
matter and to eliminate duplication of language. 

(5) Finally, certain reforms in criminal procedure in the light of 
modern day conditions. 

As mentioned above, there are attached to the bill itself a large 
number of notes by the advisory committee referring to specific 
sections of the bill. These notes will be published by the revisor in 
the 1950 Wisconsin Annotations. They will provide a guide to the 
construction of the statutes similar to the revisor’s notes attached to 
revision bills. In general, it can be said that where there is no such 
note to any particular section of the bill, any change in language is 
not intended to change the meaning of the statute revised. A great 
many sections will be found to have been rewritten in this manner, 
without change in meaning. 

It is impossible here to discuss the entire bill in detail. This article 
is not a textbook on criminal procedure but is an attempt to present 
in as concise a manner as possible the changes in Wisconsin criminal 
procedure brought about by this revision. The approach selected by 
the author leaves something to be desired from the point of view of 
continuity, but the reader who is familiar with Wisconsin criminal 
practice as it exists under the Statutes of 1947 will wish to be in- 
formed as briefly as possible of the changes and additions, without 
regard to continuity. 


I. Repeats or UNNECESSARY PROVISIONS 


The following sections and parts of sections of the Statutes of 1947 
have been repealed because they are unnecessary at this time al- 
though they once performed a valuable function: 

Section 353.02. This section provided that an acquittal on a 
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former trial could be pleaded in bar of any subsequent prosecution 
for the same offense. This is a rule of constitutional law? and it serves 
no useful purpose to restate it in the statutes. Pleas in bar are elimi- 
nated by section 355.09, discussed below. Under that section, the 
defense of former jeopardy may be raised by a motion before trial. 

Section 353.05 (last sentence). This section provides that aiders 
and abettors and accessories before the fact may be prosecuted and 
punished as principals. The last sentence, which is dropped in this 
revision, provides that it is not a variance if the person indicted or 
informed against for the commission of an offense shall be proved to 
be an aider and an abettor or an accessory before the fact, nor shall 
proof of the guilt or innocence of the person directly committing the 
offense be required for the conviction of any other person concerned 
therein. The sense of the last sentence is sufficiently covered by the 
rest of the section, and its omission in the revision does not change 
the law. 

Sections 353.18 and 358.19. Section 353.18 provided a rule of evi- 
dence for proving the falsity of bank bills or notes alleged to have 
been forged or counterfeited. Section 353.19 provided a rule of evi- 
dence for proving the forgery or counterfeiting of any security issued 
on behalf of the United States or any state or territory. Neither of 
these sections is needed under modern conditions. Expert testimony 
is always available to prove the forgery of such instruments. 

Section 353.30. This section abolished the plea of benefit of clergy 
and the distinction between murder and petit treason. It has done 
its work and need not continue to occupy space in the statutes. Its 
repeal does not, of course, reenact the common-law rules which the 
repealed statute itself repealed.’ 

Section 355.04 (provision for supplying lists of jurors to prisoners 
accused of crimes punishable by imprisonment for life). While the re- 
vision retains the substance of the balance of the section, it omits so 
much as required delivery of a list of jurors at least twenty-four 
hours before trial. The jury list is printed as a part of the court 
calendar and is available to anyone upon request of the clerk. The 
right of compulsory process to compel the attendance of witnesses is 
extended to all defendants, not merely to those charged with crimes 
punishable by life imprisonment as in the existing statute. 

Section 355.23(1) (2) (3). These subsections specify certain formal 
defects which shall not render an indictment or information invalid 





2 Wis. Const. Art. I, § 8. “. . . no person for the same offense shall be put 
twice in jeopardy of punishment, . . .” 
3 See Wis. Strat. (1947) § 370.03(1). 
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or affect the trial, judgment or other proceedings thereon. These are 
sufficiently covered by new section 355.14(3), taken from old 355.23 
(4), which provides in substance that no indictment or information 
shall be invalid by reason of any defect or imperfection in matter of 
form which does not tend to the prejudice of the defendant. 

Section 355.16. This section provides that any person who may be 
committed to jail or held to bail to answer an indictment may like- 
wise be committed to jail or held to bail to answer an information. 
This is amply covered by section 354.13(1) (old 361.18). 

Sections 355.25 to 355.30. These sections constitute an incomplete 
set of special rules for pleading certain facts. They are quite unneces- 
sary, in view of the provision of 355.14(1) that “the crime charged 
shall be stated in plain, concise language, without unnecessary repeti- 
tion.” 

Section 355.35. This section provides a special rule for pleading 
private statutes, and is unnecessary. Under section 328.01, courts 
take judicial notice of statutes. 

Section 355.38. This section makes it unnecessary to plead the sex 
of animals described in an information or indictment. It, too, is un- 
necessary in view of section 355.14(1) above quoted. 

Section 356.07. This section provides that upon a change of venue 
the court shall recognize the witnesses of the state to appear before 
the court to which the venue has been changed. New section 354.20 
empowers the examining magistrate to require the witness to “give 
bail for his appearance as a witness.” The form of the bond can be 
made broad enough to include any court in which the defendant may 
be tried. It should be unnecessary upon a change of venue for the 
witnesses to give new bonds, although in the case of the defendant 
it is necessary that this be done under section 356.05. 

Section 356.10. This section provides that a change of venue shall 
not affect the proceedings as to the defendants not joining in the 
application therefor, but the court shall proceed to try such de- 
fendants upon the indictment or information as if no change of 
venue had been awarded to their co-defendant. It follows as a matter 
of course that a change of venue as to certain defendants but not as 
to others necessarily will result in a severance and the court of original 
venue will proceed to try the defendants as to whom there was no 
change of venue. It is unnecessary to state this specifically in the 
statutes. 

Section 357.15. This section provides that a prisoner who has been 
acquitted shall not be liable for any costs or fees. There being no 
statute under which such costs or fees could be charged to a prisoner 
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who has been acquitted, it is unnecessary to provide specifically 
that he shall not be liable for them. 

Section 359.01. This section authorizes every court before whom 
a person is convicted of an offense, in addition to sentencing the de- 
fendant to pay a fine and costs, to require such a person to recognize 
in a reasonable sum to keep the peace and be of good behavior for a 
period not exceeding two years. This provision has fallen into com- 
plete disuse. If it is necessary for the accused to be required to give 
a peace bond, it can be done by a separate proceedings under Chapter 
362. 

Section 359.052(4). This section provides that when a person is 
sentenced to the reformatory the order or warrant of commitment 
shall authorize the officer to whom it is issued to take charge of such 
convict, convey him to the reformatory and deliver him to the super- 
intendent, who shall receive and confine him therein until he shall 
be discharged by due process of law. This provision is absolutely 
unnecessary, since that is exactly what the officer must do in order 
to execute the commitment. 

Section 359.16. This section is a special habitual criminal law 
applicable to Milwaukee county only. In view of the revision of the 
general state habitual criminal (repeater) law by new section 359.12, 
it is unnecessary to make any special provision for Milwaukee county. 

Section 360.02. This section provides for the issuance of warrants 
by justices of the peace in cases of which they have trial jurisdiction. 
In view of new section 360.03, which makes the provisions of Chapter 
354 relating to complaints, warrants and summonses apply to pro- 
ceedings in justice courts, it is unnecessary to retain old section 
360.02, since the subject matter is covered by new section 354.02. 

Section 360.31 (second sentence). This provision requires the justice 
of the peace to give notice to the district attorney of the county of 
any case involving violation of a law relating to the sale of intoxicat- 
ing liquors, and to delay the proceedings a reasonable time for him 
or some attorney in his behalf to appear and conduct the prosecution 
in behalf of the state. This requirement is wholly unnecessary. 

Section 360.34(2). Subsection (1) of old 360.34, which is preserved 
in this revision as new section 360.34, requires the justice or other 
magistrate to enter in his docket the amount of any fines collected 
and account for the same and pay them over to the county treasurer 
within thirty days after receipt. Subsection (2), which is repealed, 
provides a penalty for failure to make such entries, report or pay- 
ment. It is unnecessary to make specific provision for the punish- 
ment of magistrates who fail to do their duty in this respect. Section 
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348.29 provides a penalty for neglect of duty by any public officer 
and section 343.21 provides in part that the refusal or wilful neglect 
of any officer to pay over any moneys in his possession by virtue of 
his office as required by law shall be prima facie evidence of the 
embezzlement thereof. 

Section 362.12. Chapter 362 relates to proceedings to require 
persons to give security to keep the peace. Section 362.11 authorizes 
appeals from judgments in such cases, from the magistrate’s court 
to the circuit court. Section 362.12, which is repealed, authorizes 
the magistrate to require the witnesses in support of the complaint to 
recognize for their appearance at the court to which appeal is made. 
It is proper and sometimes necessary to require material witnesses 
in criminal cases to give bail for their appearance in the trial court, 
but in proceedings to require a peace bond, it seems absurd to re- 
quire the witnesses to give bail and possibly to be imprisoned in 
default thereof. 


II. REPEALS OF OBSOLETE PROVISIONS 


Section 353.03. This section provides that if any person is acquitted 
because of a variance between the indictment or information and the 
proof he may be arraigned again on a new information or indictment 
and be tried and convicted of the same offense. The days of acquittals 
by reason of variance are behind us. Section 357.16 permits the trial 
court to allow amendments in case of variance in all cases where the 
variance is not material to the merits of the action. If the variance 
were so great as to affect the merits, it would be apparent that the 
prosecution could be recommenced without the aid of this statute, 
since in that case the accused would not have been tried for the 
offense of which the evidence tended to prove him guilty. Moreover, 
under section 355.37, if it appears before judgment that the wrong 
crime has been charged, the district attorney may forthwith file a 
new information charging the proper offense. 

Section 353.07. This section provides where the place of trial shall 
be for persons charged under section 353.06, but section 353.06 was 
repealed by Chapter 260, Laws of 1945. Section 353.07 should have 
been repealed at the same time, but due to an oversight it was not. 

Section 355.07. This section provides that it shall not be necessary 
to ask the accused how he will be tried. It repeals a common-law 
requirement and, of course, its own repeal does not revive the com- 
mon-law rule.‘ Moreover, section 357.01 provides that criminal cases 





‘See Wis. Stat. (1947) § 370.03(1). 
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in courts of record shall be tried by a jury unless waived in the 
manner prescribed by that section. 

Section 358.07. This section provides for review in supreme court 
upon exceptions allowed and signed by the trial judge, in a summary 
mode. Anciently, this was a popular method of proceeding in order 
to obtain a review in the supreme court of errors committed in the 
trial court. But in modern times it has fallen into disuse and the 
three methods of review which are now used are, appeal, writ of error 
and reported questions. According to modern notions of appellate 
practice, the presentation to the supreme court of a bill of exceptions 
settled “in a summary mode’’ is an unsatisfactory procedure. Section 
274.37 enjoins the court not to reverse or set aside a judgment or 
grant a new trial unless the error complained of has affected the sub- 
stantial rights of the party appealing. It would be virtually impossible 
to determine whether errors which could be made to appear by a 
summary bill of exceptions were prejudicial, without the court’s hav- 
ing before it a complete transcript of the proceedings in the trial 
court. 

Section 358.11 (clause requiring writ of error in cases of crimes 
punishable by life imprisonment to be allowed by one of the justices of 
the supreme court upon notice to the attorney general). This require- 
ment did not apply to cases brought up on appeal, and so far as 
cases brought up on writs of error were concerned, it was a mere 
formality serving no useful purpose.® 

Section 359.051(3) (in part). This subsection provides that in lieu 
of the penalty provided by the statute or city or village ordinance, 
under which the offender is tried, the court may commit any woman 
except one convicted of murder in the first or second degree, to the 
home for women at Taycheedah for an indeterminate term not 
exceeding five years. The reference to city or village ordinances is 
repealed since it is clearly unconstitutional under recent decisions of 
the Wisconsin Supreme Court holding that violation of county and 
municipal ordinances may not be punished by imprisonment except 
for non-payment of a forfeiture or fine assessed.® 


III. Repeats oF UNDESIRABLE PROVISIONS 


Section 353.24. This section provides that in case a person is 
fined upon conviction of any offense in respect to bribery, forgery, 


5 State v. Raines, 252 Wis. 238, 31 N.W. 2d 325 (1948). 

* State ex rel. Keefe v. Schmiege, 251 Wis. 79, 28 N.W. 2d 345, 174 A.L.R. 
1338 (1947); Racine v. Woiteshek, 251 Wis. 404, 29 N.W. 2d 752 (1947); Wau- 
kesha v. Stathas, 255 Wis. 76, 37 N.W. 2d 846 (1949). Cf. State ex rel. McStroul 
v. Lucas, 251 Wis. 285, 291, 29 N.W. 2d 73 (1947). 
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counterfeiting, gambling, houses of ill fame, obscene literature, or 
game and figh, a part of such fine may be awarded to the informer, 
at the discretion of the court. It is not known to what extent this 
statute is observed in modern times, but the advisory committee 
was convinced that the practice was undesirable and should be 
abolished. No person should expect a monetary reward for doing his 
duty as a citizen. 

Sections 355.06, 361.28 and 361.29. These sections authorize the 
court to dismiss, on payment of costs, any prosecution for a mis- 
demeanor for which the party injured has a civil remedy, except 
where the offense was committed by or upon any sheriff or other 
officer of justice, or riotously or with intent to commit a felony, if 
the party injured appears in court and acknowledges satisfaction for 
the injury sustained. Such provisions encourage resort to the criminal 
law for the enforcement of civil rights. They ignore the fact that even 
in misdemeanor cases the offense is committed against all the people 
of the state and not merely against the injured party. The advisory 
committee’s note to the section of Bill 4748S repealing section 355.06 
reads as follows: 


Compounding a felony is a crime and no good reason is per- 
ceived for a different rule in misdemeanors. The criminal law 
should not be used to collect private claims. 


Section 355.19. Under section 355.18, the district attorney is 
authorized to file an information against a fugitive from justice with- 
out a preliminary examination. Under old section 355.19, which is 
repealed, if the defendant in such a case were to be acquitted or dis- 
charged without trial it was the duty of the trial court to determine 
whether such information was filed upon probable cause and in good 
faith, and if the court failed to file such a determination the de- 
fendant might maintain an action against the district attorney for 
malicious prosecution. This would require the court to enter upon a 
collateral inquiry as to the basis for the district attorney’s action in 
filing the information. It appears that the district attorney’s liability 
for malicious prosecution can be determined by ordinary tort law 
and need not be dealt with in the code of criminal procedure. 


IV. New MatTerRIAL 


The following sections and subsections represent additions to the 
Wisconsin criminal procedure statutes, although they are not neces- 
sarily new procedures. In some instances they are a codification of 
existing law not heretofore expressed in the statutes. 
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1. Taxable Costs 


Section 353.25(2) and (8). Old section 353.25 is renumbered to be 
subsection (1) and two other subsections are added. Subsection (1) 
as so renumbered provides as formerly that when a fine is imposed, 
the court shall also sentence the defendant to pay the cost of prose- 
cution and the costs incurred by the county at his request and to 
be committed to the county jail until the fine and costs are paid or 
discharged, not exceeding six months, and the court may issue an 
execution against the defendant’s property for said fine and costs. It 
also rrovides that when they cannot be collected from the defendant 
or when he is acquitted, the county shall pay the costs. New sub- 
section (2) provides what items of costs may be so taxed against the 
defendant. They may be briefly summarized as follows: (a) fees and 
disbursements of officers in connection with the arrest, examination 
and trial of the defendant, including, at the discretion of the court, 
the extradition agent or peace officer who has returned the defendant 
from another state or country; (b) witness fees incurred by the county 
in the preliminary examination and trial; (c) fees and disbursements 
allowed to expert witnesses appointed under section 357.12; (d) 
witness fees paid by the county to defense witnesses at the request 
of the defendant; (e) attorney fees paid to the defense attorney by 
the county. New subsection (3) authorizes the court to remit the 
taxable costs in whole or in part, a practice which is frequently 
followed but is at present of doubtful legality. 


2. Optional Use of Summons _ 


It would be very difficult for most people to become fugitives from 
justice. The compulsion of family ties, the difficulty of one without 
a known background and references obtaining employment, the 
knowledge that probation and parole are available to those who 
merit them, the desire to appear in the best possible light before the 
court, and the likelihood of eventually being apprehended and re- 
turned for trial, all combine to dissuade the would-be fugitive. This 
applies as well to many felonies as to misdemeanors. The fact that 
an immediate arrest is not necessary in all criminal cases and that 
many accused persons may safely be trusted to appear in court at a 
time specified without having been arrested is well known to all 
prosecutors. This, together with a humane desire not to cause undue 
inconvenience to the accused and his family, accounts for the grow- 
ing movement in this country to provide an alternative process for 
bringing accused persons into court, namely by means of a summons 
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instead of a warrant. In England this procedure was authorized in 


1848.7 
Sections 12, 13 and 14 of the American Law Institute Code of 


Criminal Procedure (official draft 1930) provides for the issuing of a 
summons instead of a warrant in misdemeanor cases.® Arizona and 
Florida have adopted these three sections of the A.L.I. code ver- 
batim,® and in substance they have been adopted by Indiana and 
Iowa.’® The statutes of New Jersey and Utah providing for the use 
of a summons contain some of the language of the A.L.I. code and 


were undoubtedly influenced by it." 

Most of the states which have made provision for the issuance of 
a summons in place of a warrant limit it to cases of misdemeanors or, 
in some instances, only certain misdemeanors or cases not deemed 
to be serious ones.'? The federal rule, the English statute, the New 


711 & 12 Vict. c. 42, §§ 1, 9; 4 Ena. Comp. Strats. p. 481 ef seg. (1929). 


8 The text of the A.L.I. code provision is as follows: 

§ 12. WHEen Summons SHALL Bz Issuep. (1) Where the complaint is for 
the commission of an offense which the magistrate is empowered to try sum- 
marily he shall issue a summons instead of a warrant of arrest, unless he 
has reasonable ground to believe that the person against whom the com- 
plaint was made will not appear upon a summons, in which case he shall 
issue a warrant of arrest. 

(2) Where the complaint is for a misdemeanor, which the magistrate is 
not empowered to try summarily, he shall issue a summons instead of a 
warrant of arrest, if he has reasonable ground to believe that the person 
against whom the complaint was made will appear upon a summons. 

(3) The summons shall set forth substantially the nature of the offense, 
and shail command the person against whom the complaint was made to 
ous before the magistrate issuing the summons at a time and place stated 
therein. 

§ 13. How Summons Servep. The summons may be served in the same 
manner as the summons in a civil action. 

§ 14. Errecr Or Nor Answerina Summons. If the person summoned 
fails, without good cause, to appear as commanded by the summons, he shall 
be considered in contempt of court, and may be punished by a fine of not 
more than twenty dollars. Upon such failure to appear the magistrate shall 
issue a warrant of arrest. If after issuing a summons the magistrate becomes 
satisfied that the person summoned will not appear as commanded by the 
summons he may at once issue a warrant of arrest. 

*3 Ariz. Cope Ann., tit. 44, §§ 115, 116, 117 (1939); Fua. Stat. §§ 901.09, 
901.10, 901.11 (1941). 

a be gs Inv. Stat. Ann. §§ 9-701, 9-1001(b) (1933); Iowa Copr § 754.3 
uN. J. Srat., tit. 2, §§ 186A-1 to 186A-4 (Supp. 1948); Uran Cope Ann. 
§§ 105-12-21, 105-12-22, 105-12-23 (1943). 

123 Ariz. Cope Ann., tit. 44, § 115 (1939); 4 Ark. Strat. ANN. §§ 43-102, 
43-1109, 44-106, 44-203 (1947); Fria. Stat. § 901.09 (1941); Hawa Rev. Laws 
§ 10771 (1945); Burns Inv. Stat. ANN. §§ 9-701, 9-1001 (b) (1933); Iowa 
Cope § 754.3 (1946); Carroiu’s Ky. Copg C.C.P. §§ 10, 146, 148 (1948); Ky. 
Rev. Start. § 455.080 (1948); 2 Mp. Ann Cops, Art. 52, § 17 (1939) (justice of 
the peace cases only); 9 Mass. Ann. Laws, c. 276, § 24 (1933) (fine or not more 
than one year’s imprisonment); N. Y. Crim. Cope § 150 (1945); Uran Cong 
Ann. § 105-12-21 (1943); Va. Copg ANN. §§ 4881, 4889 (1942); Micuin’s W. 
Va. Copr Ann. § 6177 (1943). 
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Jersey statute, and the new Wisconsin statute extend it to all crimes, 
whether misdemeanors or felonies. Bill 4748, section 32, originally 
provided for the use of a summons only “if the crime charged is not 
a felony,’’ but these words were stricken by amendment No. 28. 

Section 13 of the A.L.I. Code provides that the summons may be 
served in the same manner as the summons in a civil action, and 
section 14 provides that failure to appear in response to the summons 
shall be considered contempt of court and may be punished by a fine 
of not more than $20. Most of the state statutes require a personal 
or substituted service of some sort,’ and many of them provide that 
failure to appear shall be contempt of court. In Virginia it is pro- 
vided that the accused may be convicted by default if he fails to 
appear and in West Virginia it is provided that he may be tried in 
absentia as upon a plea of not guilty.’ 

However, both the federal rules and the new Wisconsin statute 
provide in addition to personal or substituted service, that the 
warrant may be served by mailing it to the defendant’s last known 
address and neither provides that failure to appear shall constitute 
contempt of court or have any consequences other than that a war- 
rant of arrest shall issue.'” 

The A.L.I. Code section 12(1) and (2) makes it mandatory upon 
the magistrate to issue a summons instead of a warrant in certain 
cases. Most of the statutes not founded upon the A.L.I. Code which 
the writer has examined leave it within the discretion of the magistrate 
as to which he will issue. A few of them make it mandatory, at least 
in certain cases.'* The federal rules make it mandatory that a sum- 





1 Ruues Crim. Proc. U.S. Dist. Crs., Rules 4(a), 9(a) (1945); 11 & 12 Vict. 
c. 42, § 1(1848); N.J. Srar. Ann., tit. 2, § 186A-1 (Supp. 1948); Wis. Srar. 
(1949) § 354.02 (4). 

43 Ariz. Cope Ann., tit. 44, § 116 (1939); 4 Ark. Stat. Ann. § 43-1110 
(1947); Fia. Stat. § 901.10 (1941); Hawau Rev. Laws § 10772 (1945); Burn’s 
IND. Srar. Ann. §§ 9-701, 9-1001 (b) (1933); Iowa Cope § 754.3 (1946); Car- 
ROLL’s Ky. Cope C.C.P. § 147 (1948); 2 Mp. ANN. Cope, Art. 52, § 17 (1939); 
9 Mass. Ann. Laws. c. 276, § 25 (1933); N.J. Stat. ANN., tit. 2,§ 186A-4 pp: 
1948); N.Y. Crm. Cops § 150 (1945); Uran Cope ANN. § 4105-12-22 (1943 
Va. Cope Ann. § 4882 (1942); Micuin’s W. Va. Cope Ann. § 6178 (1943). 

% 3 Ariz. Cope Ann., tit. 44, § 117 (1939) ($20 fine); Fua. Start. § 901.11 
(1941) ($20 fine); Hawan Rev. "Law § 10772 (1945); Burn’s Inp. Stat. ANN. 
§§ 9-701, — i) (1933) ($20 fine); Iowa Cope § 754.3 (1946) ($20 fine) ; 
9 Mass Laws, c. 276, § 26 (1933) ($20 fine); N.J. Stat. ANn., tit. 2, 
§186A-2 ‘Su upp. 1948) ($50 fine); N.Y. Crm. Cope § 150 (1945) ($25 fine): 
Uran Cope Ann. § 105-12-23 (1943) ($20 fine). 


1% Va. Cope ANN. §§ 4883, 4888, 4889 (1942); Micuiz’s W. Va. Cope Ann. 
§ 6185 (1943). 

17 Routes Crim. Proc. U.S. Dist. Crs., Rules 4(a) (c), 3, 9(a) (c) (1); Wis. 
Srat. (1949) § 354.02 (4), (6) (d). 

184 Ark. Strat. ANN. § 43-1112 (1947) (where fine is $100 or less); CARROLL’s 
Ky. Cope C.C.P. § 149 (1948) (where fine is $100 or less); Uran Cope ANN. 
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mons be issued “upon request of the attorney for the government.’’!® 
The new Wisconsin statute leaves it in the discretion of the magis- 
trate or district attorney before whom the complaint was made.”° The 
advisory committee considered it unnecessary to prescribe under 
what conditions a summons rather than a warrant should be issued. 
The district attorney will know the circumstances of each case and 
be able to determine whether a summons may safely be used. Since 
it is customary for the complaint and the process to be prepared in 
the district attorney’s office, he will in practice be the one who makes 


the decision. 
Revised section 354.02 (formerly 361.02) is based to a large ex- 
tent on Federal Rules 3 and 4. It provides as follows: 


354.02. Complaint and warrant or summons; service; 
return. (1) A complaint is a written statement of the essential 
facts constituting the offense charged and may be upon infor- 
mation and belief. It shall be made upon oath before a magistrate 
or other person empowered to issue warrants of arrest. 

(2) If it appears from the complaint that there is probable 
cause to believe that a crime has been committed and that the 
accused committed it, the magistrate shall issue a warrant or 
summons. 

(3) A complaint may be subscribed and sworn to before the 
district attorney and thereupon he may issue a warrant for the 
arrest of the accused returnable before some magistrate of his 
county. The district attorney shall forthwith deliver the com- 
plaint to the magistrate before whom the warrant is returnable. 
The magistrate shall docket the case as though the proceedings 
had originated before him and shall then proceed accordingly. 

(4) The magistrate or district attorney may issue a summons 
instead of a warrant. If the defendant fails to appear in response 
to the summons, the magistrate shall issue a warrant. 

(5) (a) The warrant shall be signed by the magistrate or 
district attorney and shall contain the name of the defendant 
or, if his name is unknown, any name or description by which 
he can be identified with reasonable certainty. The warrant 
shall contain the charge stated in the complaint. It shall com- 
mand that the defendant be arrested and brought before the 
magistrate. 

(b) The summons shall be in the same form as the warrant 
except that it shall summon the defendant to appear before the 
magistrate at a stated time and place. 





§ 105-12-21 (1943); Va. Cope Ann. § 4881 (1942) (unless corporal punishment 
may be inflicted); Micutr’s W. Va. Cope Ann. § 6177 (1943) (unless defendant 
may be imprisoned). 

19 Rutes Crim. Proc. U.S. Dist. Crs., Rules 4(a), 9(a). 

20 Wis. Start. (1949) § 354.02 (4). 
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(6) (a) The warrant or summons may be served anywhere 
in the state. The warrant is served by arresting the defendant. 
The officer need not have the warrant in his possession, but 
upon request it shall be shown to the defendant as soon as pos- 
sible. An arrest may be made by a peace officer when advised 
by any other peace officer that a warrant has been issued. In such 
case the officer shall inform the defendant of the crime with 
which he is charged. 

(b) The summons may be served by any person except the 
complainant. It shall be served by delivering a copy to the de- 
fendant personally or by leaving a copy at his usual place of 
abode with a person of discretion residing therein or by mailing 
a copy to the defendant’s last known address. 

(c) The officer serving the warrant shall make return thereof 
to the magistrate before whom the defendant is brought. An 
unserved warrant shall, at the request of the district attorney, 
be returned to the magistrate and canceled. On or before the 
return hour the person who served the summons shall make 
return to the magistrate who issued it. 

(d) At the request of the district attorney a warrant or sum- 
mons which is returned unserved may be again delivered for 
service. 

_ (7) The complaint and warrant and summons may be in the 

forms prescribed by section 360.36.74 

The provision for bringing defendants into court by means of a 
summons instead of arrest may cause one difficulty for enforcement 
officers. When a person is arrested and brought to the sheriff’s office 
or police station, his fingerprints are taken and in some instances he 
is photographed. The fingerprints are sent to the Federal Bureau of 
Investigation as well as being compared with other prints on file in 
the office where they are taken. This process is necessary in modern 
identification work. When the accused presents himself in court in 
response to a summons without having been arrested, it may be 
difficult to obtain his fingerprints and photograph. Should this 
difficulty become of major importance, it may be necessary to pro- 
vide by further legislation that the accused shall be required to 





31 The form of the summons prescribed by § 360.36 is as follows: 
THE STATE OF WISCONSIN, to said defendant: 

Whereas, has this day complained in writ- 
ing to me on oath that you did, on the day of. , 19 , 
in said county (here insert the complaint), and oy Fine rayed that you might 
be arrested and dealt with according to law; now, therefore, you are sum- 
moned to appear before me at my office in (state the location) in said town 
(city, village), to answer said complaint on the day of. 

19____, at 10 o’clock in the forenoon, and in case of your failure to appear 
a warrant for your arrest will be issued. 
Given under my hand this_____day of. 19 














, Justice of the Peace. 
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permit his fingerprints to be taken in a place convenient to the 
courtroom at the time of his appearance. 

In section 9 of the Uniform Arrest Act, it is provided that in any 
case where a peace officer might lawfully arrest without a warrant 
for a misdemeanor he may, but need not, give the offender a written 
summons. Willful failure to appear in answer to the summons is 
punishable by a fine of not over $100 or imprisonment of not over 
30 days. Upon the return of the summons the court has jurisdiction 
to try the offense or to conduct a preliminary examination the same 
as though a warrant had issued.” This statute has been adopted in 
New Hampshire and Rhode Island.* 

It was decided not to incorporate this provision in the proposed 
code. It was introduced in the 1943 legislature* but made no progress 
toward passage. At that time it encountered considerable opposition 
from law enforcement officers in this state. This opposition may 
have been directed against ether provisions of the Uniform Arrest 
Act, but it was considered inadvisable to incorporate in the revised 
code a provision of such a controversial nature. 


3. “John Doe’’ Proceedings 


Section 354.025. This section incorporates into the statutes the 
law relating to “John Doe” proceedings. Heretofore, such proceed- 
ings have found their sole statutory basis in section 361.02(1), 
which provides that a magistrate, upon complaint made to him that 
a crime has been committed, “shall examine, on oath, the com- 
plainant and any witnesses produced by him.’’ This statute was con- 
strued to authorize the magistrate to issue subpoenas for the pro- 
duction of such witnesses as might be named by the complainant, 
for examination prior to the issuance of a warrant for the arrest of 
the accused. To anyone unfamiliar with the ‘John Doe’’ procedure 
as actually employed in this state, such a meager statutory basis is 
perplexing.” 

Shortly before Bill 474S was introduced in the senate on March 
22, 1949, but long after the advisory committee had drafted section 
354.025 of that bill, the Wisconsin Supreme Court had occasion to 

22 Warner, The ae ‘orm Arrest Act, 28 Va. L. Rev. 315, 334-336 (1942); Bill 


No. 3728, Wis. Legislature (1943). This act was drafted and sponsored by the 
Interstate Crime esemilaiiions not by the Commissioners on Uniform Laws. 


3 N.H. Laws 1941, c. 163; Rev. L. N. H., c. 423, §§ 20-32; R.I. Pub. Laws 
1941, c. 982. 

*% See note 22 supra. 

% State ex rel. Long and another v. Keyes, 75 Wis. 288, 44 N.W. 13 (1889). 

% See Winters, The Michigan One-Man Grand Jury, 28 J. Am. Jup. Soc. 137, 
140 (1945); 19 Ops. Arry. Grn. 400 (Wis. 1940). 
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review the law relating to “John Doe’’ proceedings in the case of 
State ex rel. Kowaleski v. District Court *” The proceeding in that case 
was not entitled against “John Doe’ but against John Henry Ko- 
waleski and other persons unknown to the deputy district attorney 
who filed the affidavit with the district court judge. The case was 
complicated by the fact that Kowaleski had already been arrested 
and charged with the acceptance of a bribe, and the purpose of the 
“John Doe’’ proceeding was to determine whether he had been guilty 
of other similar violations. The judge of the district court accepted 
the complaint and set the matter for examination. Thereafter sub- 
poenas were issued to ten persons. Three days after the proceedings 
were commenced, Kowaleski obtained an alternative writ of pro- 
hibition from the circuit court directing the judge to desist and 
refrain from any further proceedings. Thereafter, the matter came 
on to be heard in the circuit court, which denied the plaintiff’s 
prayer for a permanent writ of prohibition. The supreme court 
affirmed the judgment of the circuit court sustaining the right of 
the district court to conduct ‘John Doe”’ proceedings notwithstand- 
ing the pendency of the other case against Kowaleski. Besides quot- 
ing extensively from The State ex rel. Long and another v. Keyes,”* 
the court announced the following rules: (1) Where a specific de- 
fendant is accused in “John Doe’”’ proceedings, he has no right to 
attend the hearings nor to examine a transcript of the testimony 
taken.”® (2) That secrecy is a privilege of the witnesses and cannot 
be objected to by the accused. (3) That subpoenas issued in “John 
Doe” proceedings may name an actual defendant instead of “John 
Doe.”’** (4) That immunity can be granted to witnesses only by the 
examining magistrate and then only within his discretion, but not 
by the district attorney.” 

New section 354.025 is declaratory of the existing law and practice, 
with the possible exception of the provision therein authorizing 
secrecy.” It reads as follows: 

37 254 Wis. 363, 36 N.W. 2d 419 (1949). 

%8 75 Wis. 288, 44 N.W. 13 (1889). 


** Citing State v. Herman, 219 Wis. 267, 262 N.W. 718 (1935). 
a aos State ez rel. Long and another v. Keyes, 75 Wis. 288, 44 N.W. 13 
1 Compare § 325.34 of the Statutes which requires in order that a witness 
obtain immunity: (1) a refusal by the witness to testify or produce evidence on 
the ground of his constitutional privilege against self-incrimination; (2) a motion 
of the district attorney to compel the witness to testify or — evidence; 
and (3) an order of the court requiring him to do so. See also, State v. Davidson, 
242 Wis. 406, 8 N.W. 2d 275 (1943). 

3 See State ex rel. Alford v. Thorson, 202 Wis. 31, 34, 231 N.W. 155 (1930); 
Sg! A Code of Evidence for Wisconsin; Various Privileges, 1945 Wis. L. Rev. 

, 243. 
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354.025. John Doe proceeding. If a person complains to 
a magistrate that he has reason to believe that a crime has been 
committed within his jurisdiction, the magistrate shall examine 
the complainant on oath and any witnesses produced by him 
and may, and at the request of the district attorney shall, sub- 
poena and examine other witnesses to ascertain whether a crime 
has been committed and by whom committed. The extent to 
which the magistrate may proceed in such examination is within 
his discretion. The examination may be adjourned and may be 
secret. If it appears probable from the testimony given that a 
crime has been committed and who committed it, the complaint 
shall be reduced to writing and signed and verified; and there- 
upon a warrant shall issue for the arrest of the accused. The 
record of such proceeding and the testimony taken shall not be 
open to inspection by anyone except the district attorney unless 
it is used by the prosecution at the trial of the accused and then 
only to the extent that it is so used. 


4. Bail by Officer 


Section 354.034(2). It frequently happens that a person named in 
a warrant of arrest is taken into custody late at night or at some 
other time when the magistrate who issued the warrant is not avail- 
able to set bail. In such cases the accused must be held in the county 
jail until such time as he can be taken before the magistrate for the 
purpose of being admitted to bail. In a number of other states, pro- 
vision is made for the arresting officer or the sheriff to take bail in 
such circumstances, under a variety of different types of statutes.* 
New section 354.034(2) provides as follows: 





33 A number of state statutes provide that if the offense charged is a mis- 
demeanor, the sheriff or some other officer may fix and accept bail within certain 
statutory limitations as to amount. 15 Ata. Cope § 188 (1940); Conn. Grn. 
Strat. § 8779 (1949); 2 Mp. Ann. Cong, Art. 87, § 7 (1939); Mo. Rev. Star. 
§§ 3901, 3965 (1939); State v. Crosswhite, 196 Mo. 1, 193 S.W. 247 (1906); 
State v. Schmidt, 200 S.W. 1071 (Mo. 1918); Nes. Rev. Strat. § 29-1703 (1943); 
2 N.J. Rev. Star. § 219-20 (1937); N.Y. Crim. Cope § 554 (1945); 10 Pacr’s 
Onto Gen. Cope § 13435-15 (1948); VeRNon’s Texas Ann. Stat. C.CP., Art. 
286 (1936); Va. Cope § 4887 (1942); W.Va. Cope Ann. § 6182 (1943); Wro. 
Comp. Star. § 10-408 (1945). 

A number of states also either authorize or require the court issuing the war- 
rant to fix the amount of bail at that time and either endorse it on the warrant 
or direct that the clerk of court do so, authorizing the sheriff or other peace 
officer to take bail in the amount so fixed. 15 ALa. Cope § 190 (1940) (mandatory 
in all cases of indictment); 2 Coro. Stat. Ann., c. 48, § 443 (1935) (mandatory 
in all bailable offenses); 8 Jones Inu. Stat. ANN. § 37.697, 37.703, 37.699, 37.700 
(mandatory in all bailable offenses upon indictment); Burns Inp. Stat. ANN. 
§§ 9-1014, 9-1025, 9-1029 (1947) (mandatory, apparently in all bailable offenses) ; 
Kan. Strat. §§ 62-1103, 62-1215 (1935) (apparently discretionary except in cases 
of writs of attachment returnable after the close of the term); CARROLL’s Ky. 
Cope C.C.P. § 28 (1948) (discretionary as to felonies, mandatory as to mis- 
demeanors); Mo. Rev. Strat. § 3965 (1939) (apparently discretionary as to felon- 
ies upon indictment); Nes. Rev. Star. §§ 29-1705, 29-1706, 29-1707, 29-1604 
(1943) (discretionary as to felonies); N. Mex. Stat. Ann. §§ 42-401, 42-403 
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Bat By Orricer. (a) The person issuing the warrant may fix 
the amount of the bail and indorse it on the warrant. If the de- 
fendant offers to give bail, the arresting officer may take his 
bond, with sufficient sureties, for his appearance before the 
magistrate at a time and place stated in the bond. In lieu of 
sureties, the defendant may deposit with the officer the amount 
of the bail required. 

(b) If the defendant is so admitted to bail, the officer shall 
certify the facts upon the warrant and shall forthwith deliver 
the warrant and the bond and any deposit to the magistrate 
named in the warrant. 


It will be observed that the foregoing statute is discretionary in 
form and applies to all crimes. However, section 354.14 provides 
that only a justice of the supreme court or the presiding circuit 
judge may admit to bail a person charged with a crime punishable 
by life imprisonment. It follows that in such cases section 354.034(2) 
could not apply. 

The statute requires that the bond given to the arresting officer 


must have “sufficient sureties.’’ A similar statute of Colorado was © 


held by implication to authorize the sheriff to examine the sureties 
as to their sufficiency, and to impose the duty on him to see that they 
are responsible persons. He may require affidavits as to their proper- 
ties. In that case the oath was administered to the sureties by a 
notary public.* Section 354.40, Wisconsin Statutes, 1949, (361.40 of 
the present statutes) provides for the oath of sureties. 

It will also be noted that the statute authorizes the officer to 
accept cash bail. It is considered unsafe to permit this where the 
arrest is made without a warrant for the reason that there is no way 
of being certain that the officer will account for the bail which he 
has taken. But where a warrant has been issued, the officer must 
make a return thereof and produce either (1) the prisoner, (2) a 
surety bond, or (3) a bond without sureties plus the cash bail. Sheriffs 
and chiefs of police have ample power to provide where and in what 
manner the bail endorsed on a warrant may be given. 

The magistrate or district attorney issuing the warrant should 
advise the arresting officer as to the date and time when the accused 
is to appear in court, so that he will know what date to insert in the 
bail bond. Normally, this will be at the opening of court on the next 
day it is in session. However, if the arrest is made at a time when it 





(1941) (mandatory in all bailable offenses); Rem. Wasn. Rev. Strat. § 2079 
(1947) (mandatory, apparently as to all crimes); Wyo. Comp. Srar. §§ 10-410, 
10-411, 10-412 (1945) Tiecectionary | in felony cases). 


* People v. Pollock, 65 Colo. 275, 176 Pac. 329 (1918). 
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is possible to take the defendant before the magistrate forthwith, 
that should be done instead of letting the accused to bail. 


&. Transfer of Preliminary Examinations for Convenience of Magistrate 


Section 354.08(3). Under section 354.05(1) the magistrate is 
authorized to adjourn the preliminary examination, but not for 
more than ten days without the consent of the defendant. Some com- 
mitting magistrates, especially county judges, have heavy court 
calendars which may make it impossible or at least inconvenient for 
the preliminary examination to be held within ten days. To meet 
this situation, section 354.08(3) provides as follows: 


TRANSFER OF EXAMINATION. If it is inconvenient or im- 
practical for the magistrate before whom the defendant is first 
brought to proceed with the examination within ten days, the 
magistrate may transmit the case to another qualified magistrate 
of the county and he shall proceed with the examination. 


6. Procedure When Evidence Shows Case to be Within Trial Jurisdiction 
of Justice of the Peace 


Section 354.13(2). It sometimes happens that when the complaint 
charges a crime which is beyond the trial jurisdiction of a justice 
of the peace, the evidence at the preliminary examination fails to 
support that charge but does disclose that a crime within the trial 
jurisdiction of a justice of the peace has been committed by the 
defendant. The magistrate conducting the preliminary examination 
is, under the old law, without authority in such a case to bind the 
prisoner over to the circuit court for trial.* All that can be done is 
to discharge the accused, who may then be rearrested if a new war- 
rant charging the lesser crime is issued. To meet this situation, new 
section 354.13(2) was enacted, which provides as follows: 


(2) When it appears from the evidence that the crime with 
which the defendant is accused is within the trial jurisdiction 
of a justice of the peace, if the magistrate is a justice, he shall 
amend the complaint and warrant to conform to the evidence; 
and shall thereupon proceed to try the defendant as though the 
proceeding had originated before him, under chapter 360. But 
if the magistrate is not a justice of the peace or if he is a justice 
but cannot proceed with the trial, he shall amend the warrant 
and complaint and transmit all the papers and a copy of his 
docket to the nearest justice of the peace of the county. The 
defendant shall be taken before the justice designated and he 
shall proceed to try the defendant pursuant to chapter 360, the 





% State ex rel. Shields v. Portman, 242 Wis. 5, 11, 6 N.W. 2d 713 (1942). 
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same as though the proceeding had originated before him under 
that chapter. 


Concededly, this section is open to possible abuse. It opens the 
way for magistrates to reduce the degree of charges against prisoners 
brought before them, even though the state has produced some evi- 
dence of the greater offense. But if the district attorney is unwilling 
to prosecute on the reduced charge, he can always dismiss the original 
complaint (as amended) and start over by causing a new complaint 
to be filed on the original charge pursuant to section 355.20. 


7. Special Pleas, Demurrers and Motions to Quash Abolished. 


Old section 355.09 recognizes motions to quash, demurrers, pleas 
in abatement and special pleas in bar and provides that issues which 
may be raised by such motions, demurrers and pleas shall be so raised 
before a jury is impaneled or testimony taken or shall be deemed 
waived, but the court may permit such issues to be raised at a later 
stage in the trial, at its discretion, with waiver of jeopardy by the 
defendant. The American Law Institute’s Code of Criminal Procedure, 
sections 209 to 220, would abolish demurrers and all pleas other 
than the pleas of guilty and not guilty, and substitute for demurrers 
and such pleas a motion to dismiss or quash.* Rule 12 of the Rules 
of Criminal Procedure for the District Courts of the United States 
abolishes all pleas except not guilty, guilty and nolo contendere, and 
also abolishes demurrers and motions to quash. It substitutes in lieu 
of all the abolished pleas, demurrers and motions to quash, a ‘motion 
to dismiss or to grant appropriate relief, as provided in these rules.”’ 

New section 355.09 is to a large extent a combination of Federal 
Rule 12 and Wisconsin Statutes, 1947, section 355.09, with the ad- 
dition of a revised form of old sections 357.18 and 357.19 which 
have been added to new 355.09 as subsections (7) and (8). Sub- 
section (3) also gives recognition to the rule that motions to suppress 
evidence (except confessions) should normally be made before trial.*” 

New section 355.09 provides as follows: 





%* This provision was 3 Ariz. Cope Ann., tit. 44 § 1003 (1939) and in substance 
in Fxa. Strat. § 909.02 (1941). 


7 State v. Warfield, 184 Wis. 56, 62, 198 N.W. 854 (1924). One reason for 
this rule is to prevent 'the necessity ‘of entering upon a collateral inquiry during 
the course of the trial, and another reason is to insure that the motion will be 
decided prior to the attachment of Foe 2 rey in order that the state may have 
the right to a review of an adverse decision without requiring the consent of the 


trial judge. See Wis. Star. (1947) § 358.12. In the Warfield case the court stated 
that even in the absence of a timely motion to suppress, evidence offered on the 
trial should not be received “where the offer of the evidence is accompanied with 
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Special pleas and motions before trial; waiver of jeopardy. 
(1) All pleas in abatement or in bar, demurrers and motions to 
quash are abolished, and defenses and objections which may or 
must be raised before trial shall hereafter be raised only b 
motion to dismiss or for appropriate relief as herein fove 7 


(2) Any defense or objection which is capable of determina- 
tion without the trial of the general issue may be raised before 
trial by motion. 


(3) Defenses and objections based on defects in the institu- 
tion of the proceedings, insufficiency of the information or in- 
dictment, invalidity in whole or in part of the statute on which 
the prosecution is founded, or the use of illegal means to secure 
evidence (except confessions) must be raised before trial by 
motion or be deemed waived. But the court may, in its discre- 
tion entertain such motion at a later stage of the trial, in which 
case the defendant waives any jeopardy that may have attached. 
A motion to suppress evidence shall be so entertained, with 
waiver of jeopardy, when it appears that defendant is surprised 
by the state’s possession of such evidence. 


(4) The motion shall be made before the plea is entered, 
unless the court permits it to be made within a reasonable time 
thereafter. 


(5) The motion shall be determined before trial of the general 
issue unless the court orders that it be deferred for determina- 
tion at such trial. Issues of fact arising on such motion shall 
be tried by a jury, if that is required by the constitution or any 
statute, unless waived, and all other issues of fact arising on 
such motion shall be tried by the court without a jury, in a sum- 
mary manner, on affidavits or otherwise as the court may direct. 


(6) If the court grants a motion to dismiss based on a defect 
in the indictment or information or in the institution of the 
proceedings, it may order that the defendant be held in custody 
or that his bail be continued for a specified time pending issu- 
ance of a new summons or warrant or filing of a new indictment 
or information. 


(7) If the motion is based upon a misnomer, the court shall 
forthwith amend the indictment or information in that respect, 
and require the defendant to plead thereto. 


(8) NoNJURISDICTIONAL DEFECTS. No complaint, indict- 
ment, information, process, return or other proceedings shall 
be dismissed or reversed for any error or mistake where the 
case and the identity of the defendant may be rightly under- 
stood by the court; and the court may order an amendment 
curing such defects. 





the disclosure showing that the evidence was obtained through a violation of the 
defendant’s constitutional rights by an officer of the state, and under circum- 
stances where the protection of a defendant in his constitutional rights does not 
involve an interruption of the usual course of the trial.” 
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In this same connection section 355.11, as revised, provides as 
follows: 
Proof of Motion. When a dilatory motion is interposed, 


the court may refuse to receive it until the truth thereof is sup- 
ported by affidavit or other evidence. 


The reason for abolishing the distinction between the various 
procedural forms by which preliminary matters of defense may be 
raised is to avoid the “differences of opinion, uncertainties and con- 
fusion [which] have arisen in regard to [their] respective functions.’”** 
A recent example in this state is State v. Evjue,** where the defendant 
sought to raise the question of the constitutionality of the statute 
on which the prosecution was founded, by a special plea in bar. The 
court held it should have been raised by demurrer or motion to 
quash, but since the question had been thoroughly argued and fully 
presented to the court the matter was treated ‘‘as if the information 
had been demurred to.’’ There is no profit in preserving procedural 
niceties which contribute nothing to the administration of justice 
and are ultimately ignored anyway. 

(To be concluded in the March issue) 





38 Fep. Rutes Crim. Proc. (2d preliminary draft, 1944) 47. A number of 
federal cases illustrating the woelliaee are cited and discussed. 


3° 253 Wis. 146, 150-153, 33 N.W. 2d 305, 306-308 (1948). 
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THE CASE FOR CUMULATIVE VOTING 


Gerorce H. Youne* 


In 1947 and again in 1949, the Wisconsin Senate defeated bills! 
designed to permit corporate stockholders to cumulate their votes for 
the election of directors, and thus enable a minority faction, if it 
controls a substantial percentage of the stock, to elect one or more 
representatives to the board.? 

Cumulative voting is so obviously in accord with our basic political 
philosophy of group representation and the party system that it is 
difficult to understand the legislature’s repeated rejection of it, except 
in terms of a response to the pressure of corporate management inter- 
ests. The thesis of this article is that corporate management’s opposi- 
tion to cumulative voting is of doubtful soundness, even when ex- 
amined from the standpoint of serving the interests of the manage- 
ment alone. 

The vigorous and vehement nature of the opposition which devel- 
oped against the cumulative voting bill in the 1949 session is, perhaps, 
some evidence that such a measure is needed. At the least, the amount 
of talent that was arrayed against the bill should serve to cast serious 
doubts on the validity of the rather widespread notion that cumula- 
tive voting as a corporate reform is something roughly analagous to 
the initiative as a political reform, theoretically desirable, but seldom 
used and of negligible practical significance. Corporate management 
does not usually waste much time, money or energy in tilting at 
windmills. 





* B.A. (1938) University of Wisconsin; LL.B. (1941) University of Wisconsin; 
Comment Editor, Wisconsin Law Review (1940-1941); Attorney, Madison, Wis- 
consin since 1941; Lecturer, University of Wisconsin Law School (1948, 1949). 


1 Bill No. 3048, introduced March 5, 1947, indefinitely postponed by the 
Senate July 19, 1947. Bill No. 258S, introduced February 17, 1949, indefinitely 
postponed by the Senate April 7, 1949. 

2 The mechanics of cumulative voting are set forth in the provision in Bill 2588: 

“Tn all elections of directors, each shareholder may vote the number of shares 

he is entitled to vote for as many persons as there are directors to be elected 

or may cumulate such votes to equal the number of directors to be elected 

multiplied by the number of his shares and cast all of such votes for a ~_— 

director or distribute them among as many candidates as he shall think fit, 
provided that he shall give written notice of his intention to cumulate his 
votes to the president or secretary of the corporation not less than 24 hours 
before the time fixed for such election.” 
Thus, the percen of stock required to elect a member of the board varies 
with the size of the board, e.g., 20% of the stock is necessary to elect one member 
on a five hee board, and 9.09% is necessary to insure one representative on an 
11 man rd. 
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Admittedly, the cumulative voting device does not appear to have 
been widely used in those states which have given the stockholders 
the right. However, the experience in such states may well be mis- 
leading. Cumulative voting as a means of permitting a minority of 
interested stockholders to at least keep a watchful eye on the cor- 
porate affairs and the management’s activities may well be like the 
penal law, in which the effectiveness in practical operation is measured 
in inverse ratio to the extent that it is necessary to use it. The mere 
existence of the right should be sufficient to check most management 
excesses and to prevent the controlling interests from becoming 
unduly autocratic or overbearing. If the minority has the power to 
obtain representation on the board, the management is very apt to 
feel that it is the part of wisdom to accede graciously. In any event, 
whether it is frequently used or not, a cumulative voting law can 
cause no harm and may serve a very useful purpose by its mere 
existence. 

The opponents of cumulative voting have voiced three principal 
arguments against it, all based on business, as distinguished from 
legal grounds:* (1) that a minority may somehow get control of the 
corporation against the will of the majority, (2) that cumulative 
voting may result in deadlocks and prevent any interest from exer- 
cising control, and (3) that it will promote factional strife and dis- 
cords and thus be detrimental to efficient management of the cor- 
poration. 

The first two of these arguments hardly merit serious consideration. 
The fear expressed that cumulative voting might in some strange 
fashion result in a minority seizing control is obviously grounded 
either on some sort of faulty mathematics or on the assumption that 
the majority will be so inert or incompetent that it will be unable to 
protect its interests. If the majority is alert, the minority stockholders 
cannot under cumulative voting elect more than a minority of the 
directors, and, except in the case of corporations with large boards of 
directors, a substantial minority is required to elect only one director. 
The bills which were introduced in the 1947 and the 1949 sessions of 
the Wisconsin legislature each contained a provision requiring a 
stockholder to give prior notice of intention to cumulate his votes. 
If, after this warning, the majority is too indifferent or too incompe- 





3 The only ent advanced against cumulative voting based on legal grounds 
apparently is that it is unconstitutional as beyond the reserved power of the 
state. This seems hardly tenable in view of the decision in Johnson v. Bradley 
Knitting Co., 228 Wis. 566, 280 N.W. 688 (1938). See also Looker v. Maynard 
ez rel Dusenbury, 179 U. 8. 46 (1900). 
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tent to preserve its control, that should be enough to demonstrate 
that it is unfit to manage and should be replaced. ~- 

Similarly, the possibility that no single interest may have a clear 
majority and that the board as a result will be constantly on dead 
center is neither increased nor decreased by cumulative voting. The 
same type of deadlock can as easily occur under the existing corpora- 
tion law whenever the concurrence of more than one shareholder is 
necessary to muster a majority, which is the case in nearly all cor- 
porations of any size. In such a case, some group of stockholders must 
always get together on some common ground and act in concert in 
order to exercise control. The only difference that cumulative voting 
would make is that the majority combination, once it is assembled, 
would not thereafter have a completely free hand in running the 
show; the minority, if substantial, would still be in a position to 
observe and be heard. 

The argument that cumulative voting will promote ill feeling and 
factional strife and thus result in inefficient management sounds 
plausible and may have some superficial appeal, but is fundamentally 
as specious as the other objections to the practice. It is based on the 
assumption that the directors sponsored by the majority shareholders 
are possessed of complete wisdom and competence in all matters 
affecting the corporation and that they alone really have the cor- 
poration’s best interests at heart. This completely begs the question. 
Nevertheless, the management group asserts this proposition as 
though it were self-evident in opposition to a proposal for cumulative 
voting, apparently without being caused even slight embarrassment 
by the self-assumed omniscience and fundamental arrogance which 
underlie the argument. 

The following appeared in the printed notice of the annual meeting 
for 1949 sent to the stockholders of Radio Corporation of America: 


STOCKHOLDERS’ PROPOSAL 


Lewis D. Gilbert and John J. Gilbert of 1165 Park Avenue, 
New York 28, N. Y., who are each the holders of 10 shares of 
preferred and 25 shares of common stock of RCA and who state 
they will represent a family interest of ‘58 additional,” and 
John Campbell Henry of 5 East 93rd Street, New York, N. Y., 
the holder of 650 shares of common stock, have informed RCA 
by letter of January 20, 1949 that Lewis D. Gilbert ‘“‘and or’ 
John L. Gilbert and John Campbell Henry intend to present at 
the meeting for action by stockholders the following resolution: 


“RESOLVED that the stockholders hereby request the Board 
of Directors to take appropriate steps to submit to stockholders 
an amendment to the Certificate of Incorporation providing for 
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cumulative voting in elections of Directors, that is to say, that 
as far as is consistent with the provisions of the RCA by-laws, 
at all elections of directors the stockholders shall be entitled to 
as many votes as shall equal the number of votes which he would 
be entitled to cast for the election of directors with respect to 
his shares of stock, multiplied by the number of directors to be 
elected, and he may cast all of such votes for a single director or 
may distribute them among the number to be voted for, or any 
two or more of them as he may see fit.” 

The statement of such stockholders in support of their resolu- 
tion is as follows: 

“We believe cumulative voting is especially important at 
RCA because its annual elections are held under the stagger 
system, whereby only a small number of the Board is elected at 
each gathering. 

“Cumulative voting is now mandatory in 19 states and per- 
missive in 16 more including the state in which RCA is incor- 
porated. Particularly in view of the large number of stock- 
holders do we believe it to be a real protection to all the owners 
and in the public stockholder interest.” 

The Management Recommends a Vote Against this Resolution. 
A director who gains a place on the board solely through the 
device of cumulative voting represents a special interest. The 
presence on the board of directors of a representative of a special 
interest may be contrary to the interests of RCA and the in- 
terests of the stockholders as a whole. 

The Management believes that the board of directors of 
RCA should be elected by the holders of the majority of the 
shares and should administer the affairs of the corporation for 
the benefit of all the stockholders. 


Thus, the argument leveled against cumulative voting on the 
ground that it will promote a lack of harmony and factionalism, in 
the last analysis, amounts to no more than a paternalistic protest 
on the part of management that it knows what is best for everybody 
and should, therefore, be left free to pursue the course of wisdom with- 
out being subjected to the petty annoyance of embarrassing ques- 
tions from minority interests. This form of corporate benevolent 
despotism may make for efficiency, but is subject to the vice inherent 
in all such despotisms—we cannot be sure that they are or will stay 
benevolent. 

The opposition to cumulative voting comes almost entirely from 
corporate managements and their representatives. The management 
group always assumes to speak for the majority of the stockholders, 
as though the two groups were necessarily allied in all things. Theo- 
retically, of course, the management is elected by and represents the 
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majority of the stock, and this may actually be the case in the small 
or family corporation. Frequently, however, as anyone at all experi- 
enced in corporate affairs knows, the management represents a com- 
paratively small percentage of the stock and maintains itself in 
office through the control of the proxy machinery and the apathy of 
the great majority. 

It is easy to see how a representative of minority interests on the 
board of directors might well be a thorn in the side of a control 
group that was accustomed to devoting a good part of its energy to 
feathering its own nest at the expense of the corporation. It is hard 
to see why minority representation should cause any real difficulty 
if the majority in control or, what is perhaps more likely, those in 
control of the majority are sincerely working for the best interests of 
the corporation and pursuing policies that will stand careful scrutiny. 
It is absurd to contend that corporate business cannot be conducted 
efficiently if questions are asked and policies debated. A management 
whose policies will stand critical examination should welcome, not 
oppose, minority representation on the board. Corporate efficiency 
does not require that director’s meetings be conducted as a mutual 
admiration society. 

Admittedly, an irresponsible or hostile minority may on occasion 
embarrass and annoy an honest management. Nevertheless, the as- 
sertion that the presence of an “‘outsider”’ on the board would neces- 
sarily cause dissension carries with it the clear implication that per- 
haps all is not as it should be and that management does not welcome 
the prospect of having to explain or justify some of its policies. 

However, the case for cumulative voting does not depend on a 
showing that it cannot or should not cause any embarrassment to 
those in control. The point is that any theoretical danger from fac- 
tionalism or obstructionism by an irate or irresponsible minority is 
far outweighed by the practical value of having a vigilant minority 
on hand to constantly scrutinize majority proposals and test their 
soundness before, not after, action has been taken. In the field of 
legislation, the two party system with the minority acting as a con- 
stant critic of the proposals and policies of the majority is considered 
an essential part of our American method. The one party system, 
where those in control are checked only by their consciences, is a 
purely European phenomenon and completely foreign to our basic 
traditions. If the two party system tends to promote sound legisla- 
tion, something of the sort should be of value in the field of corporate 
management. A management that is faced with the necessity of 
explaining and justifying its activities to critical minority directors 
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at monthly board meetings is likely to make fewer mistakes than a 
management that is subjected to questioning only once a year at the 
stockholder’s meeting where any inquiry or criticism is very likely 
to consist solely of unprofitable post-mortem examinations. More- 
over, 4 management in firm control of the proxy machinery may be 
as evasive or unresponsive as it chooses in its answers on such occa- 
sions, secure in the knowledge that all will be forgotten before an- 
other year rolls around. No majority is so wise that it cannot profit 
by the watchful eye of the minority. In short, cumulative voting and 
minority representation ought to serve not only as a brake on ineffi- 
ciency and mismanagement, but as an incentive for better perform- 
ance by those in power. 

The argument has been made that the great American industrial 
system was guided to its present high state of efficiency by boards 
of directors that were able to act in complete harmony unhandicapped 
by cumulative voting. Assuming, for the sake of argument, that cumu- 
lative voting, or its absence, has some connection with the growth of 
American industry, the argument is only partly valid, at most. The 
Corporation Manual for 1948 lists twenty states which either in their 
constitutions or by statute have made cumulative voting manda- 
tory,‘ and seventeen other states have made cumulative voting per- 
missive if the articles of incorporation require it.’ The National Bank- 
ing Act has made cumulative voting compulsory in all national banks 
since 1933. The “‘permissive’”’ type of statute, of course, is of little 
or no practical value to minority stockholders of existing corpora- 
tions. The majority is not likely to amend the articles to permit 
minority representation. However, among the states which have in 
one form or another adopted a mandatory cumulative voting statute 
are such important industrial states as Pennsylvania, Illinois, Ohio 
and California. Michigan, the pioneer in such legislation, has had 
some form of mandatory cumulative voting statute for over sixty 
years. Industry in those states seems to have progressed satisfactorily, 
despite the “handicap’’ of cumulative voting.’ 





‘ Arizona, Arkansas, California, Idaho, Illinois, Kansas, Kentucky, Michigan, 
Mississippi, Missouri Montana, ebraska, North Dakota, Ohio, Pennsylvania, 
South Carolina, South Dakota, ‘Washington, West Virginia, Wyoming. 

5 Colorado, Delaware, Florida, Indiana, Louisiana, Maine, Maryland, Minne- 
sota, Nevada, New Jersey, New Mexico, New York, North Carolina, Okla- 
homa, Rhode Island, Tennessee bin pw The Minnesota Statute is mandatory 
in terms, but also states that it 1 not apply if the articles = incorporation 


provide that there shall be no cumulative voting. M.S.A. § 30 
612 U.S.C.A. § 61. 
7 Among the corporations incorporated in these states are: 
California: Lockheed Aircraft Corporation, Caterpillar Tractor Company. 
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It would seem that the right to cumulate votes and thus insure 
that a substantial minority block of stockholders will at least be able 
to listen and be heard on questions of management should be granted 
simply as a matter of fairness and equity. Corporate management 
deals with other people’s money. It seems only fair that a substantial 
number of such “other people’’ be permitted at least to watch and 
be heard as to what is done with their money. As matters now stand in 
Wisconsin, 51% of the stock may elect the entire board of directors 
and exercise all management functions with a completely free hand 
and without regard to the other 49%. If the minority is dissatisfied, 
its only recourse is to sell, at whatever price it can. The mingrity 
now is without any voice in the management; it cannot even effec- 
tively express an opinion and, in the last analysis, that is all that 
cumulative voting makes possible.* In the political world the present 
state of affairs would be labelled majority tyranny. Our governmental 
system is replete with all sorts of mechanisms designed to prevent 
the minority from suppression by the majority. In the corporate 
world, the practice is defended under the guise of efficiency. 

In recent years corporate management and investment analysts 
have been puzzled by low market prices of common stocks in the 
face of high earnings and reasonably generous dividends and despite 
the existence of bulging savings accounts. May not the widespread 
reluctance of small investors, on whom industry must rely for risk 
capital when taxes are breaking down large accumulations of wealth, 
be explained in part by the refusal of management to recognize com- 
mon stockholders as partners in the business with a voice as to the 
handling of their property? Cumulative voting, it is submitted, will 
help to strengthen the confidence of the average man in corporate 





Illinois: Armour and Company, Borg-Warner Corporation, Montgomery- 
Ward and Company, U. 8. a. 

Michigan: Hudson Motor Car Company, Packard Motor Car Company 
Briggs ufacturing Company, Fruehauf Trailer Company, Dow Chemical 
Company, Burroughs Adding Machine Company. 

Pennsylvania: Aluminum Corporation of America, Baldwin Locomotive 
Company, Budd om , Gulf Oil Company, Jones and Laughlin Steel 
Corporation, Pittsburgh Plate Glass Company. 


® Stockholders, of course, have the right to inspect the books for any reason- 
able purpose (Wis. Stat. (1947) § 182.10), to appear and speak at stockholders’ 
meetings (Wis. Stat. (1947) § 182.15), to have proposals for stockholder action 
submitted to other stockholders in the management’s proxy materials if the cor- 
crew securities are listed on a national exchange (15 U.S.C.A. § 78n, Rea. 

14A-8), and to bring a derivative suit against delinquent officers. These rights, 
however, are either 4 ~ or of little iy value and their efficacy has 
been seriously impaired by legislation and court decisions. See Comment, 1948 
Wis. L. Rev. 580 on stockholder’s derivative suits, and Note, 1942 Wis. L. Rev. 
292 on the right to inspect books. These rights are not an adequate substitute 
for board representation. 
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management and increase his interest in common stock as an invest- 
ment. 

The opposition to cumulative voting is a curious manifestation of 
short range thinking on the part of corporate management. There are 
in this country some fifteen million stockholders® most of whom 
exercise no control over their corporate property. While dividend 
payments continue, management’s power will probably not be 
seriously challenged by these people. A serious depression, however, 
plus one or two major scandals in corporate management, will surely 
destroy this widespread apathy. Unless these stockholders are 
afforded an opportunity to observe and be heard through repre- 
sentation within the corporation, their pressure is likely to produce 
government regulation which will make the Public Utility Holding 
Company Act and the Federal Securities legislation look mild by 
comparison.’° Management in its own interest should keep the 
board of directors an open forum for the discussion of problems— 
cumulative voting does no more. 





* Estimate received from the New York Stock Exchange. 

10 Contrary to some business folklore, legislation of this type must be attributed 
at least as much to the pressure of disillusioned and embittered stockholders as 
to the government planners. 
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AN ECONOMIST LOOKS AT TAXATION 


Harotp M. Groves* 


The invitation to write this article grew out of a joint seminar on 
taxation in which law and economics students participated and with 
which the author was associated. In this seminar, questions often 
arose as to the province of law and economics and the relation 
between the two. The editors of this magazine were of the opinion 
that the author could profitably reduce to print some of the dis- 
cussion that ensued. The author was and is skeptical about this. 
It is apparent enough that the tax lawyer, the tax accountant and 
the tax economist ought to know a great deal about each other’s 
business. It is apparent also that jurisdiction to study as distin- 
guished from jurisdiction to tax is no problem. No real student ever 
turned aside in the pursuit of answers because some of them hap- 
pened to lie on the other side of a fence in somebody else’s jurisdic- 
tion. What more is there to say? 

Much has been written on the subject of the relation of law to 
economics,' and the author claims no competence to add to this 
literature. He will confine himself accordingly to the aspects of the 
subject that relates to his own specialty—public finance. 

Jurisdictional boundaries are complicated somewhat by the fact 
that public finance as the author would like to see it studied and 
taught in the nonprofessional colleges of the United States is not 
economics as that term would be defined by much of the trade. It is 
an independent discipline with roots well distributed over several 
other disciplines, including law. The criterion of relevancy in this 
independent discipline is not whether a bit of subject matter is 
economic but whether it illuminates public policy in public finance. 
Our constant objective should be to sophisticate the student in 

* B.A. (1919) University of Wisconsin; M.A. (1920) University of Wisconsin; 
Ph.D. (1927) University of Wisconsin; student of law, Harvard Law Schoo 
(1920-1921); presently Professor of Economics, University of Wisconsin; Author: 
Financing Government (1939), Post War Taxation and Economic Progress for the 
Committee for Economic Development; Joint Author: Federal, State, and Local 


Fiscal Relations (1944) for the United States Treasury Department, published 
by the United States Senate. 

1 See, for instance, John R. Commons, Legal Foundations of Capitalism, (New 
York: Macmillan, 1937). Professor Commons referred to the Supreme Court 
of the United States as the “first authoritative faculty on political economy in 
the world’s history” (p. 7). Probably it would not be difficult to find statements 
of law professors to the effect that most of the answers to the problems of the 
law could be found in the heads and perhaps even the books of some distin- 
guished economics faculty. The author will not try to outdo these modest pay- 
ments of mutual respects. 
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meeting his problem: ‘““How do I vote?” Of course it is his job to 
make up his mind on controversial questions (besides which our field 
consists of little else) but it is the function of his public-finance edu- 
cation to facilitate his doing so intelligently. 

Now the tax-law student, too, is not entirely unconcerned about 
issues of public policy. Lawyers are often called upon to serve as 
attorneys for the public, so to speak. Indeed our government is 
criticized as being of the lawyers, by the lawyers, and for the lawyers. 
And more strictly in the line of professional training the lawyer is 
sometimes persuaded to exercise as much concern about what the 
law ought to be as about what it is. But as to legislative law he shares 
this responsibility with all other citizens. His unique job is to advise 
clients as to what constitutes tax compliance, to represent them 
accordingly, and (where lawyers become judges) to arbitrate disputes 
in this area. The tax lawyer shares the advisory field with the tax 
accountant, though the latter specializes in keeping and reporting 
records and the former in attacking or defending them. 

Now returning to the nonprofessional discipline called public 
finance, one may proceed to list and illustrate an impressive array of 
disciplines that contribute to the field. Many questions of taxation 
policy relate to the way a government functions or should function, 
that is, to political science. For instance we encounter the argument 
that everyone (or at least every voter) should contribute to the 
government. The thought is apparently that taxation and voting 
should bear a reciprocal relationship. Originally this idea underlay 
the slogan that “taxation without representation is tyranny.”” Now 
this is more often put in reverse and it is argued that representation 
without taxation is the high road to extravagance and irresponsible 
citizenship. The argument appears frequently in support of poll 
taxes, sales taxes, and low income tax exemptions. No attempt need 
be made here to appraise this doctrine. Suffice it to say that public 
finance must help the student to make an appraisal and that the 
literature on government and particularly on voting will be needed 
to do this. 

The discipline of public finance contains many questions that are 
mainly ethical. Whether this or that is right or wrong figures quite 
as often as whether it will add to or subtract from output and em- 
ployment. For instance, it is a fundamental of the best Anglo- 
Saxon tax tradition that levies must be rationally defensible and not 
arbitrary. Thus one would be morally shocked at a tax law that 
taxed Baptists as such more than Presbyterians or that treated 
citizens of Norwegian extraction differently from those whose fore- 
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bears came from Germany. He would be shocked, too, to learn that a 
millionaire paid fewer taxes than his stenographer. These are matters 
of right and wrong, fairness and unfairness. 

Public finance, like economics in general, deals with people, and 
this means that many of its problems depend on human behavior 
which, in turn, is the subject matter of psychology. The concern that 
taxation may undermine incentive, for example, requires a study of 
human motivation. Or take the old riddle: “Is risk irksome?’”’ The 
answer may influence considerably a decision on the taxation of 
profits (“rewards for risk-taking”). At first thought an affirmative 
answer seems inevitable, but one confronts, among other things, the 
formidable propensity to gamble that is all too apparent everywhere. 
Of course, even gamblers do not play games that offer no prizes, 
but they do occasionally seem indifferent to the probabilities of their 
success. Public finance systems have sometimes capitalized directly 
on this propensity to gamble. Australia and other countries do this 
with public lotteries, and Russia, on occasions, has used prizes 
rather than interest as an incentive in the sale of securities. Giving 
away a set of dishes, so to speak, with each hundredth bond may seem 
beneath the dignity of a sovereign government, but it “works.” 

Of course, public finance overlaps accounting. In arriving at the 
net income of a firm for tax purposes it is customary and logical to 
allow a deduction for depreciation on the capital used by the firm. 
Should the capital be ‘‘written off” over the years according to the 
relative annual output of each year, evenly over the life of the asset, 
at a fixed percentage of unretired value, or in some other way? 
Would it offend good accounting practice to consider the replace- 
ment cost of the asset? What would be the accountant’s reaction to 
allowing accelerated depreciation (shortening the write off) in order 
to encourage investment and technological improvement? 

As has already been intimated public finance involves many legal 
problems. By legal problems in this connection we mean legal aspects 
of public policy issues. Thus the War Excess Profits Tax and particu- 
larly its Section 722 was criticized on the score that it would lead to 
voluminous and endless litigation. Section 102 of the Income Tax Law 
imposes a special tax when corporations reinvest income with intent 
to avoid the personal surtax that might otherwise strike their stock- 
holders. This is criticized on the score that in litigation, motive is 
extremely difficult to establish. And so on. 

Finally public finance involves economics and this is deemed so 
important an element that courses in the subject are usually located 
in economics curricula. Economics deals with the administration of 
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scarce resources to satisfy human wants. Public finance considers 
not only how individuals satisfy their collective wants collectively 
through government but also how this affects problems of satisfying 
private wants privately. 

The public finance problem of incidence of taxes lies almost ex- 
clusively in the field of economics. Legislative bodies may impose a 
tax on merchants, specifying that the latter shall absorb the levy; 
that is, not pass it on to their customers. In so doing they forget 
perhaps another relationship, that between supply and demand, which 
may operate in effect to repeal the legislative intent. This may occur 
independently of how the merchants feel about the matter. The issue 
is not one of politics or psychology but of economics. 

Fiscal policy, a recently acquired and highly important domain in 
the public finance kingdom, is largely in the field of so-called aggre- 
gative economics. For instance it is said at times that more aggregate 
taxation may relieve the pressure on prices (deflationary) while less 
would increase such pressure (inflationary). This control aspect of 
the tax level now commands a great deal of attention. The role of 
taxation here is strictly economic. 

The problems in taxation law that involve economics or in which 
the economist might lend a hand are perhaps even more numerous 
than the reverse combination. Here it may be profitable to pursue 
an example in somewhat greater detail. We choose the problem of 
so-called blockage in the evaluation of assets for death tax purposes. 
The economist should indeed have something to say about all prob- 
lems of evaluation, since the subject matter labeled “value and 
price’’ is at the very core of economic theory. 

One attorney illustrated the blockage problem as follows: 


To illustrate the Blockage rule let us say that Smith dies in 
possession of a painting by an old master on which a valuation 
of $100,000 is placed. His neighbor Jones also dies, but has ten 
paintings by the same master. If the court should decide that 
the paintings belonging to the late Jones were worth only 
$90,000 each because offered as a group they would momen- 
tarily glut the market and weaken the price structure, it would 
be employing the Blockage rule.” 


The federal estate tax law provides only the most general guide 
for evaluation procedure, stating that :* 


The value of the gross estate of the decedent shall be deter- 
mined by including the value at the time of death of all prop- 





2 Peters, The Fair Value of Blocks of Stock, 17 Taxes 18 (1939). 
?Inr. Rev. Cope §811. 
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erty, real or personal, tangible or intangible, wherever situ- 
ated, except real property situated outside the United States. . . . 


Treasury regulations are somewhat more specific. They state: 


The value of every item of property includable in the gross 
estate is the fair market value thereof at the time of the de- 
cedent’s death; . . . The fair market value is the price at which 
the property would change hands between a willing buyer and a 
willing seller, neither being under any compulsion to buy or 
sell. The fair market value of a particular kind of property is 
not to be determined by a forced sale price. Such value is to be 
determined by ascertaining as a basis the fair market value as of 
the applicable valuation date of each unit of property. For 
example, in the case of shares of stock or bonds, such unit of 
property is a share or a bond. All relevant facts and elements 
of value as of the applicable valuation date should be considered 
in every case. 


This section defines the basic standards and philosophy under- 
lying the departmental regulations; they put emphasis upon (1) “fair 
market value,’’ (2) the concept of a free exchange between a “willing 
buyer and seller,’ (3) the warning that “fair market value is not to 
be determined by a ‘forced sale price,’ ”’ (4) the significance of “each 
unit” of property, and (5) the instruction that “all relevant facts 
and elements of value’”’ should be given due weight and consider- 
ation. The latter definitely implies that the valuation process is not 
one carried on under some cut and dried formula. 

Federal estate tax administrative rulings and practices have wav- 
ered in dealing with blockage situations. As early as 1919, Regu- 
lation 37 contained a clause definitely forbidding the allowance of 
any discount for blockage. For a number of years, down to 1934, 
subsequent regulations were silent on this issue. Administrative 
practice vacillated, with some tendency in the period just before 
1934 to grant concessions for blockage upon the demand of the 
executor.’ The Estate Tax Regulations were modified in 1934, and 
Gift Tax Regulations shortly thereafter. They expressly excluded a 
discount. The new regulation added the following to Article 19 (1), 
dealing with the general valuation of property: ° 


The value of a particular kind of property is not to be deter- 
mined by a forced sale or by an estimate of what a large block 
or aggregate would fetch at one and the same time. Such value 
is to be determined by ascertaining as a basis the fair market 





4U.S. Treas. Rea. 105, §81.10(a) (1949). 
5 2 BonBRIGHT, THE VALUATION OF PROPERTY 717 (ed. 1937). 
® U.S. Treas. Rec. 80, Art. 19(1) (1934). 
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value at the time of the gift of each unit of property. For example, 
in the case of shares of stock or bonds, each unit of property is a 


share or a bond. 


Another clause in the same regulations went even further by saying 
that the size of the holding was not even a “relevant factor’ and 
was not to be considered in such determination.? The same clause 
appeared in about the same language in both the 1936 and 1937 
Regulations. 

In the case of Bingham’s Administrator v. Commonwealth,® an early 
state court decision refused to recognize the blockage doctrine and 
described it as “one method applicable to the rich and another to 
the poor for valuing the same kind of property on the same day.”’ 

A few early state and some federal decisions gave limited recog- 
nition to the fact that dumping a large block of stock on the market 
at any given moment would depress the price of such stock, but none 
of them can be cited as clear recognition of the blockage doctrine. 

In the leading case, Safe Deposit and Trust Company of Baltimore 
v. Commissioner,® the Board of Tax Appeals gave qualified support 
to the idea that blockage was entitled to consideration, explaining 


its action as follows: 


This conclusion has not been arrived at by any dogmatic 
recognition or non-recognition of any so-called “‘blockage rule’’ .... 
Blockage is not a law of economics, a principle of law or a rule 
of evidence. If the value of a given number of shares is influ- 
enced by the size of the block, this is a matter of evidence and 
not a doctrinaire assumption. ; 


The Circuit Court of Appeals upheld the Board in the following 
statement :!° 


In our opinion, the Board was right in basing its conclusions 
upon the realities as it found them rather than upon consider- 
ations of abstract logic. It could not ignore the pregnant fact, 
having found it to exist, that a large block of stock cannot be 
marketed and turned into money as readily as a few shares. 
The opposite condition might possibly have prevailed, for the 
influence of the ownership of a large number of shares upon 
corporate control might give them a value in excess of prevail- 
ing market quotations; in which event the application of 
the administrative rule would be unfair to the government. It 
would have been improper, of course, to have adopted as the 





7 U.S. Treas. Rea. 80, Art. 13(3) (1934). 
* 196 Ky. 318, 244 S.W. 781 (1922). 


* 35 B.T.A. 259 (1937). 
10 Helvering v. Safe Deposit and Trust Co., 95 F.2d 806, 812 (C. C. A. 4th 
1938); see also Helvering v. Maytag, 125 F.2d 55, 63 (C. C. A. 8th 1942). 
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true value of the stock, the price obtainable by forcing or 
dumping the whole block on the market at one time; and like- 
wise improper to have based the finding on the value as of an 
earlier or later date. But the Board did none of these things. It 
took into consideration the difficulty inherent in disposing of so 
large a quantity of stock, the market price for a few hundred 
shares on the day of death, the downward trend of the market, 
as indicated by sales before and after death, and it made an 
estimate of the market value of the whole, as required by 
statute. In doing so it was obliged to use its best judgment 
rather than a cut and dried formula, but this was only the 
employment of a familiar process which on numerous occasions 
been defended by the Commissioner and approved by the 
urts. 


The Treasury changed its regulations to avoid a positive pro- 
hibition against introducing evidence of the influence of the size of 
holdings upon valuation for estate and gift tax purposes." Since the 
changes, several court decisions have supported the taxpayer’s 
claims to allowance for blockage.’* The Circuit Court of Appeals for 
the Second District has suggested that the rule has no application 
where a skillful broker could, within a reasonable time, realize the 
amount of the value set by the Commissioner." The Courts and the 
Board have refused to accept blindly the idea that a large block of 
securities is worth relatively less than a small block. The need for 
the application of the rule must be substantiated by the circumstances 
in each particular case and the burden of proving the need is 
clearly upon the taxpayer.’ Each case must be decided on the evi- 
dence. It is conceivable that blockage may enhance rather than 
reduce values. In some cases, no sale of the block in fact takes place; 
or the beneficiary may retain his stock for several years and sell it in 
small lots over the period. In this case no hardship occurs from dis- 
allowance of blockage. Under the gift tax, where spreading the dis- 
position is always an available alternative, no special allowance for 
blockage would seem to be justified. Nevertheless, it has been 
allowed.'® 





uT, D. 4902, 1939-1 Cum. Buu. 325. 

1222 Paut, FepERAL Estate AND Girt TaxaTION, 1283, 1946 Supplement, 
781 (ed. 1942). Augustus v. Comm., 118 F.2d 38 (C. C. A. 6th 1941), cert. denied, 
313 U. S. 585 (1941) ; Goff v. Smith, '34 F. Su p. 319 —_— Maytag, 
125 F.2d 55 (C. C. A. 8th 1942) du Pont, 2b C C. 246 (194 

13 Bull v. Smith, 119 F.2d 490 (C. C. A. 2nd 1941). 

4% McKitterick, 42 B. T. A. 130 (1940); iy B. T. A. memo. op. Apr. 26, 
1939, C. C. H. Dec. 10, 679-K; Soss, B. T. A . memo. op. Oct. 25, 1940, C. GC. H. 
Dec. 11, 371-B. 

% du Pont 2 T. C. 246 (1943). 
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In summarizing the record it is fair to say that the lower courts"* 
have given very considerable qualified recognition to the validity of 
blockage. There is support for the view that an estate consisting of 
a large block of stock should be discounted on the score that the 
sale of so many shares would depress the market. However, the 
courts will not apply blockage in every case. The market might be 
active and strong enough to absorb a large block without a resultant 
drop in price, and there are other reasons that might lead the courts 
to refrain from applying the rule. The government has accepted 
blockage with reluctance on the grounds that 1) it applies a more 
favorable standard to the rich than to the poor; and 2) it assumes a 
forced liquidation that is seldom necessary. 

Now the economist should be much more skeptical of the idea of 
blockage than the court decisions. It is a fundamental of economic 
theory that the exchange value of goods is determined by what could 
be obtained for a marginal unit of the stock. Thus it is customary 
to value the whole by what could be obtained for one part. It is 
recognized that goods will ordinarily be sold in the most advantageous 
way and that this will be by units rather than by stocks as a whole. 
When personal property tax assessors or appraisers place a value on 
a wheat harvest they do so on the supposition that the marketing 
will be gradual and orderly. When an assessor or appraiser makes 
his estimate of the value of an iron mine he does so on the assump- 
tion that the iron will not all be thrown on the market at once. The 
assessor of a merchant’s inventory usually thinks of unit values and 
not in terms of what could be had for the inventory were the mer- 
chant to sell out to another.’” “Fair market value’’ implies that the 
property being appraised be subjected to the test of the market; 
but there is nothing in the current usage of the phrase that requires 
the test to include a liquidation of the stock within a specific time. 

Blockage makes sense only on the assumption that rapid liquida- 
tion of estates is necessary to meet death taxes. This would seldom 
if ever be the case. The estate has too many other recourses. One is 
to ladle out the shares gradually over the fifteen months before the 
death tax or the additional ten years of grace that can usually be 
had by requesting the Commissioner. (It is true that this might in- 
volve loss on a falling market but it would also involve a saving on a 
rising market; whether the effect of market trends should be con- 
sidered is a separate issue.) Some of the assets can be held back also 





16 The issue has never been before the Supreme Court. 
17 On the other hand it has been argued plausibly that to value a large number 
of lots in a new subdivision on the basis of what has been received in sale of a 


few of them is unfair to the owner. 
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by borrowing on them as security. Of course not all of them would 
need to be sold to cover an estate tax. Compulsions in the case of 
the gift tax are entirely absent. 

But to return in conclusion to our general theme, one can say 
that the combination of law and economics students for joint study 
of taxation has excellent potentialities. Each group can be stimu- 
lated by the contribution and the contrasting approach of the other. 
The law students will ask: “What is the law? How will it apply to 
this or that set of facts?’ The nonprofessional tax student will ask: 
“What is the logical basis of the law as it is? Would an amended 
statute work better?’”’ Many suggestions for the improvement of 
postwar higher education are in the air. One of the simplest to apply 
is that of joint seminars seeking to jar students and faculty out of 
the narrow ruts of overspecialized study. 








A ROMAN LEGAL THEORY OF CONSENT, QUOD OMNES 
TANGIT, IN MEDIEVAL REPRESENTATION{ 


GaIinsEs Post* 


Of all the elements in Roman law that played a role in the rise 
of representation, the most important, I think, was the principle 
of consent stated by Justinian, C. 5, 59, 5: “ut quod omnes similiter 
tangit, ab omnibus comprobetur’’— “what touches all (equally or 
similarly), shall be approved by all.’’ A familiar maxim in the thir- 
teenth century, quod omnes tangit, was freely quoted both literally 
and in paraphrase by legists and canonists, and in the Liber Sextus 
issued by Boniface VIII it became a regula turis. It was asserted by 
cathedral chapters and by Pope Honorius III in 1225-27 as a justifi- 
cation for the representation of the chapters in provincial councils. 
Matthew Paris stated it about 1240 as the basis of the right of arch- 
deacons to be consulted before the higher prelates of England could 
grant a subsidy to the king. Edward I quoted it when ordering the 
Archbishop of Canterbury to summon representatives of the clergy 
to the famous Parliament of 1295. Quod omnes tangit was clearly the 
basis of Philip IV’s summons for the Estates General of 1302, when 
the quarrel with Boniface VIII was called a serious business touching 
(contingentia) both king and kingdom. 

The maxim has, in fact, been interpreted in as many ways as there 
are experts on representation in the Middle Ages. As the early 
decretalists said, quoting Terence and Horace, “Nam quot capita, 
tot sententie!’’ To the famous William Stubbs, quod omnes tangit 
seemed to be a constitutional principle in 1295 which made the 
consent of representatives a limitation of the royal prerogative. 
To P. 8S. Leicht it expressed a theory of democratic consent, and 
quite recently an Italian scholar, Marongiu, has arrived at the same 
conclusion. To Maude V. Clarke and C. H. Mcllwain it appeared as 
a new political principle, stating a real right to consent to extraor- 
dinary taxes, and was based on property rights—and George 
Haskins connects it with the sanctity of property rights. To Georges 
de Lagarde it meant, in accordance with the Roman limitation of its 
use to private law, that all individual vested interests and privileged 


t This paper was 1 ome in a series of lectures on The Two Laws and Repre- 
sentation at the Medieval Institute at Notre Dame in February, 1949. 
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communities ought to be heard on questions touching them—hence 
what is consulted is not the national community, but the divers 
corporations and members of the kingdom; consequently, there is 
no representation of the community as a whole. 

Still other scholars deny any legal significance in Edward I’s 
statement of the maxim; for example, Pasquet, Lapsley, and Pollard. 
To them quod omnes tangit either applied to the clergy, in deference 
to their use of a pious maxim, or was merely a rhetorical flourish 
employed for propaganda. “What sort of ‘approbation’,” a critic 
has recently asked, “did that bureaucratic despot (Justinian) expect 
or provide for, save observance and obedience after enactment? Any 
popular consent beforehand was simply assumed, as it is by Hitler, 
Stalin, and Mussolini.” 

These various and conflicting opinions strongly imply the failure 
of scholars to go to the legal sources and learn the original meaning of 
the maxim in Roman law and in the legists and canonists. I shall try 
here to present in brief the results of my own study, hoping to give 
a better interpretation than any of the contradictory ones mentioned. 

Now, in the feudal system of king and assembly of magnates and 
prelates consent was already important. (What society has ever ig- 
nored consent of some kind?) The famous clause in Magna Carta, 
that the king must obtain the individual consent of prelates, barons 
end earls in order to get any extraordinary tax, was based on the 
feudal contract between lord and vassals, and could apply to French 
and Spanish Kingdoms as well. But this consent involved no true 
representation, for the magnates and prelates were assumed to be 
the community of the realm and to “represent,”’ by reason of their 
position, all men beneath them. Moreover, it ultimately derived from 
the Roman and feudal theory that normally the prince ruled accord- 
ing to the law of the land that protected established rights. Abnor- 
mally, in emergencies, for the common welfare, the ruler might depart 
from the law, but only, in the feudal monarchy, with the consent of 
the great men. 

If the magnates and prelates and king constituted the essential 
community of the realm, how is it that within fifty years of Magna 
Carta, representatives of the counties and of the towns were 
being summoned to grant subsidies in Parliament? How is it, 
that as early as the twelfth century, the kings of Aragon and Castile, 
and the emperor Frederick Barbarossa in Italy, were holding as- 
semblies to which delegates came from the cities? It cannot be the 
result of the appearance of Aristotle’s Politics, in which theorists 
were to find something about the consent of the people as a whole, 
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for this occurred in the 1260’s, well after the time of the frequent sum- 
moning of representatives. Nor can it be the direct result of the 
Stoic-Christian belief in the fundamental equality and freedom of 
all men. Such a theory can, and did, flourish in authoritarian states. 

The addition to assemblies of great feudal nobles of representatives 
of small nobles, like the knights in England, of communes, boroughs 
and cities, and of monasteries and cathedral chapters was in large 
part the result of the new popularity of quod omnes tangit in law and 
legal procedure in courts. What, then, is the meaning? 

The one statement of quod omnes tangit in Roman Law that is 
familiar to everyone is that of Justinian, C. 5, 59, 5, 1-3. Justinian 
declared that if several guardians (tutfores) with undivided adminis- 
tratio use their authority for the ward (§1), then “they must all exer- 
cise their authority, since what affects all in like fashion should be 
approved by all” (§2), “. . . necesse est omnes suam auctoritatem 
praestare, ut, quod omnes similiter tangit, ab omnibus compro- 
betur”’; and the same provision was applied to curatores (§ 3). In 
the thirteenth century legists and canonists and popes seized upon 
Justinian’s statement and interpreted and applied it to contempo- 
rary administrative authority in Church and in State. Azo to C. 5, 
59, 5 gives merely a paraphrase, although elsewhere he refers to it in 
connection with the consent of members of a corporation. But in the 
Glossa ordinaria of Accursius real interpretation appears. Thus 
Accursius says that what touches all similiter, touches them aequaliter; 
but where ‘‘tacit consent’ suffices, the approval of all is not required. 
A French legist of the fourteenth century, Jean Faure (Johannes 
Faber), adds that the principle applies presentialiter; it is otherwise 
if the business might touch all in the future. 

From the late twelfth to the fourteenth century and beyond, this 
famous lex in the Code was repeatedly cited to support the principle 
of joint and several and common consent. First of all, it was applied 
to the co-administration of those who had any kind of superior 
authority or jurisdiction over a subordinate, over a corporation, 
over the common people of a district or parish or diocese or province 
or nation. Pope Innocent III, quoting Justinian, “iuxta imperialis 
sanctionis auctoritatem ab omnibus quod omnes tangit, approbari 
debeat,”’ specifically applied the rule to the joint authority of bishop 
and archdeacon over the rural dean, who can be removed or ap- 
pointed only with the common consent of his two superiors, for the 
dean exercises an office that is “common” to his two superiors. This 
decretal is well known, but not so the discussion of it by the can- 
onists. On it the contemporary Johannes Teutonicus, who wrote 
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an Apparatus of glosses to the Compilatio IV in which it is found, 
offers no discussion, but he does refer specifically to C. 5, 59, 5, as 
well as to the Decretum, Dist. LX VI, C. 1 Archiepiscopus, on the 
ordination of an archbishop by all his suffragans. Innocent IV, 
in his Apparatus to the Decretals of Gregory IX, discussed the de- 
cretal at some length; he not only paraphrases the decretal, but says 
that it applies particularly to certain parts of France, where the 
rural deans are not priests but ‘quasi ministeriales et officiales’, of 
both the bishop and the archdeacon. But he adds a characteristically 
medieval opinion, that consent is not always of equal quality given 
by equals, but is graded according to the rank and dignity of each 
consenting party; in this case, the authority of the bishop is superior 
to that of the archdeacon when they disagree, and thus the consent 
of the former has greater weight. 

Johannes Teutonious referred to the Decretum in citing Justinian’s 
law on the consent of co-tutores in association with the ordination of 
an archbishop by his bishops; in fact the Council of Nicaea had in 
325 decreed that bishops should be ordained by all the bishops of 
the province. If “urgent necessity’’ or the length of the journey pre- 
vented this, three bishops should come bearing the written consent of 
the absent ones. The principle of consent of the clergy and the 
people was also stated in the Decretum, as valid for elections of 
bishops; but by the twelfth century the consent was generally that 
of the cathedral canons. How they, as a corporation, should consent 
in the election of the bishop, will be noted below. Here it must be 
noted that since several persons, not constituting a corporation, 
were sometimes given the power to elect in Italian cities, the consent 
of all the interested parties in each case of election or appointment 
was sometimes stated in the terms of quod omnes tangit, fortified by 
additional references to the Code and the Digest on mutual consent 
to changes in rights called servitudes (easements). 

All rights of presentment, rights of individuals and of corporations 
as fictive individuals, were brought under the same principle—and 
Bracton himself echoes the canonists on this in his discussion of 
consent to donations. 

In the systematic adaptation of many passages in Roman Law, 
the civilians and canonists of the late twelfth, and thirteenth century 
laid down the rule that every kind of jus, i.e., “right’’ in the legal 
sense, was accompanied by the right of consent. Said an early thir- 
teenth century decretist: ‘‘The consent of all is required whose tus 
may be taken away”; and he means here the consent of all who 
have any power or authority over the thing involved. The great 
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English canonist and civilian at Oxford, William of Drogheda, 
about 1239, referred to the Digest on servitudes in supporting his con- 
tention that if a proctor is appointed in the presence of a judge, the 
consent of the judge as well as that of the litigants is necessary. 

Not only common rights in administration, authority and juris- 
diction, therefore, but also common rights in property or in its use 
were necessarily accompanied by the common right of consent. If 
common and feudal contractual law embodied the same principle 
(it is abundantly evident in the common law as reflected by Bracton), 
Roman Law, particularly that on praedial and rustic servitudes, 
furnished at least a rationalization of it, if not a new orientation. 
We do not need to examine in detail the Roman praedial servitude, 
which is “a right or group of rights vested in some person other than 
the dominusor land subject to it” ; ‘servitudes are rightsexercisable over 
another’s property,”’ such as the right to draw water, burn lime, dig 
sand, or pasture cattle (rustic servitudes), or to make use of buildings 
(urban). In modern law the praedial servitude is the easement. Such 
a servitude, or right, of road or of water may be granted to several. 
But at this point the theory of the consent of all interested parties is 
emphasized by Ulpian in the Digest: “In granting a right of leading 
water, the consent not only of all the owners of the land, but of all 
entitled to water therefrom, is required!” Significantly, as early 
as the late twelfth century Bernard of Pavia, the canonist, referred 
to this in discussing the consent of members of the ecclesiastical 
corporation to its acts, and added a reference to the famous law of 
Justinian on co-tutores and quod omnes tangit. And the civilians of 
Bologna likewise connected quod omnes tangit with consent to servi- 
tudes. A later civilian adds, ad v. In concedendo: ““Consensus omnium 
est requirendus quorum iuri in aliquo detrahitur’’; but he merely 
repeats what the early thirteenth century decretist had already 
stated. It is no coincidence that Bracton emphasizes common con- 
sent in easements. Indeed, quod omnes tangit is important in other 
respects in Bracton, as I have shown in a study in Traditio IV, and 
do not need to repeat here. 

Still another passage in Roman Law, Code 11, 59, 7 §2 (“... ut 
id consensu omnium fiat, quod omnibus profuturum est’’) inspired 
Accursius to quote additional authorities on consent, including the 
law on co-tutores. Thus what may “‘interest’’ someone, whatever 
change in a contract or legal disposition that may be either injurious 
or profitable, must receive his consent. 

In a partnership, too, mutual and equal rights involved, no doubt, 
mutual and equal consent to changes in the terms. One must remem- 
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ber, however, that in the case of higher and lower ecclesiastics 
sharing in the appointment of a subordinate agent (bishop and 
archdeacon choosing a rural dean), as in similar common interests 
of higher and lower administrators and judges, and in the case of 
the prelate and his corporate church sharing in a common piece of 
property or in a presentment, the jurisdictions and rights involved 
were frequently not equal. Consequently consent was not equally, 
even if it was commonly, shared. The consent of a high administrator 
was of superior quality and effect to that of a lower, which, however, 
must be obtained. Thus in the thirteenth century consent was hier- 
archic in administration, jurisdiction and legislation. In other words, 
consent was obviously harmonized with varying degrees of pre- 
rogative and imperium, from pope downward through the prelates 
to the cathedral chapters, from king downward through feudal 
lords, administrative and judicial agents, to local officers and cor- 
porate communities. 

All this consent, however, was individual; even a corporation 
which, with another interested party, consented to something, did 
so as a “fictive’’ person, or at least as one ensemble. Quod omnes 
tangit, then, meant literally the consent of all individuals who each 
had legally established interests or rights in a thing that was common 
equally or in varying degree to all. 

Now, so far, consent in quod omnes tangit seems to be completely 
individualistic in such a way that nothing could be done to change 
rights or contracts without the consent of every interested party. 
By implication, in national representation based on the principle, 
the king could do nothing extraordinary without unanimous consent. 
One dissenting voice would ruin the power of a central government to 
act. (Indeed, later, in Poland, the liberum veto did precisely that.) But 
in the thirteenth century the lawyers borrowed three principles that 
limited the extreme individualism of consent and made it possible 
for governments of communities to be effective even while having to 
get the consent of all who were touched. These three principles 
were, (1) the right of the majority in a corporation or other com- 
munity to carry the issue in spite of a dissenting minority, (2) the 
association of quod omnes tangit with judicial procedure and due 
process of law, and (3) the subordination of consent, both of indi- 
viduals and of a majority, to the idea of the end of society, the 
common good or welfare and public utility. 

As for consent by majority, it is so well known that it may be 
summarized briefly. In the two laws it was held generally that when 
the members of a corporation elected an officer, a bishop, or new 
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member or proctor (representative), drew up statutes, or did any- 
thing that was for the corporation as a whole and interested all 
members in common (when, in fact, the business was for the com- 
mon utility), the mator pars could prevail and represent the will of 
the whole community. But since the business touched all, all the 
members must be summoned to the meeting, for all must have the 
right to discuss and debate; and it was another principle of the two 
laws that no one’s rights should be endangered unless he were in- 
formed and given a hearing. Two-thirds of those summoned should 
be present as a quorum, and the decision of the majority of the 
quorum was valid. (By the late thirteenth century the maior pars was 
numerical rather than sanitor—as held by some.) Quod omnes tangit 
still applied to the situation, but it was modified by the common- 
sense, practical idea of the majority. Otherwise a community could 
hardly exist. 

To illustrate, I quote Ulpian, in a regula iuris, D. 50, 17, 160, 1: 
‘What is done publicly by the maior pars,” he says, “‘is attributed to 
all.’”’ That is, all the members of a community are bound by what 
the majority do. Applying this principle to an Italian commune, 
Accursius to these words of Ulpian says: “If the people are publicly 
summoned by trumpet, by the ringing of bells (per campana), or by 
town crier. But if all do not come, all seem to do what those who 
come do, provided that two-thirds respond to the summons, and the 
maior pars of these two-thirds consent.”” Again, (all are presumed to 
consent to what) “the maior pars of the communal council do, for 
they are deputies in place of the whole city.”’ This rule, he con- 
tinues, applies to elections, contracts, and to the corporate responsi- 
bility in delicts. So the law feigns that all are responsible for what 
the majority does, because it is impossible for all easily to consent. 

Another illustration comes from the opinion of Vincentius His- 
panus, an able decretalist of the early thirteenth century. Pope 
Innocent III had decided that it was unlawful for the canons of a 
cathedral chapter to change, by a statute made by the maior pars, 
the custom of the chapter that permitted the canons to receive their 
rents from prebends whether in residence or on leave of absence. 
On this decretal Vincentius comments: “It is asked whether the act 
of the majority is insufficient here? For in this case what touches all 
should be approved of all. But note, that if anything is common to 
several, not as colleagues in a college or corporation, what is done by 
them or by the majority is invalid unless every last one consents, as 
in Digest, rustic servitudes, per fundum.”’ But an exception to this prin- 
ciple of unanimity occurs when the several grant a thing in natural 
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use, which even one of them can do with the others unwilling and 
contradicting, for example, in making a bit of his portion of land 
into a “religious place” (a -cemetery), provided that he actually 
buries a dead man in the place, as in Inst. 2, 1, Religiosum. But if 
there are several persons as a corporation, a distinction must be 
made. If things are to be done in case of necessity, such as elections 
(other canonists add alienations), what the majority does is sufficient, 
and no appeal against them is valid or permitted, unless the majority 
had acted in contempt of members who were not summoned (to a 
meeting of all). As for things which are not done by necessity, as when 
a prebend is broken up or abolished, as in this case, they cannot be 
done unless all consent. Yet if this unnecessary act interests the 
several in the chapter not as separate individuals but as members of 
the college or university, then again majority consent is valid. For 
in a society (or community), says Vincentius, we must consider not 
what is good for the individual members, but what is good for the 
society. He means, of course, that when a necessity arises that con- 
cerns the common welfare of all the members of the corporation and 
not their individual interests, consent must be by the majority, lest 
the wilful dissent of one member injure all. 

But was a kingdom a corporate community in which a majority 
of all the members, summoned individually or collectively by repre- 
sentation, could express the common consent to what the king 
requested? It was treated as a corporation to a certain degree. Yet, 
so far as present studies go, it is uncertain to what extent the theory 
of the maior pars was practiced. But it seems that in England a 
majority of the magnates in the great council could decide how to 
make answer to the king. In the fourteenth century it is probable 
that the speaker of the commons, elected to represent the representa- 
tives, expressed the opinions of the majority. At any rate the maior 
pars of each corporation of a Nation or a Faculty in the Universities 
of Bologna, Paris, and Oxford carned the issue, although in the gen- 
eral meeting of the corporation of the University voting was by 
nations and faculties. For France, Spain, and the Church, adequate 
research has not been done to decide whether a majority of the rep- 
resentatives spoke for the townsmen and lower clergy as a whole. 

But in a sense it does not matter. For the next limitation to the 
individualistic interpretation of quod omnes tangit would tend to 
eliminate the need of unanimous consent. This limitation was im- 
posed by the rules of legal procedure. In the two laws it was stated 
in great detail that no man should unjustly be condemned in person 
or in property without being informed by a proper summons and 
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given an opportunity to appear in court to defend his rights. As one 
decretalist said: ““No one shall be deprived of the benefit of the 
law.”’ It was stated roughly in this fashion in the Cortes of Leon, 
1188, and in Magna Carta, 1215: ““No man shall be injured in person 
or in property without fair trial by his peers or by the law of the 
land in the king’s courts.’’ What is this but ‘due process of law’’? 

Actually, like so many other fine maxims retained by Justinian, 
one part of quod omnes tangit had already been explicitly stated, and 
in direct connection with due process of law in the courts, by Paulus, 
one of the great jurisconsults of the classical age (ca. 200). Here due 
process is extended to all individuals equally interested in one 
matter. Indeed, since Paulus connects the principle of due process 
with cases tried before the fiscus, i.e., the imperial treasury, quod 
omnes tangit is thus made virtually a part of public law. ‘“‘An affair 
(negotium) must be judged’”’ says Paulus, “with all present whom 
the case affects’? (De unoquoque negotio praesentibus omnibus, 
quos causa contingit, iudicari oportet); “for the judgment binds 
only those who are present.’’ But, continues Paulus, if the interested 
parties are repeatedly (saepius) summoned before the fiscus as defend- 
ants and disregard the summons, they must submit to the judg- 
ment; for it is evident that such parties do not wish to be present. 
In a proceeding by default, due process and consent still apply, 
but contumacy deprives the absent parties of the privilege of refusing 
to accept an adverse sentence—no appeal is permitted. The superior 
jurisdiction of the court is thus asserted while the right of every 
defendant to a hearing is assured; the consent of the latter is his 
presence in court; it is consent to the jurisdiction of the court. The 
contumacious person refuses consent, and by his absence confesses 
that he really has no legitimate interest to defend. 

In the thirteenth century Accursius does not say much on Paulus’ 
opinion; but what he says is to the point: by “interpretation”’ or 
fiction the contumacious party is present if the summons or citation 
was properly made. In fact in thirteenth century Romano-canonical 
procedure, whether in courts secular or ecclesiastical, citation was 
made according to definite rules; in general, there were either three 
separate summonses or one peremptory summons before the cited 
defendants could be called contumacious. 

The royal summons to a representative assembly was indeed at 
least analogous to the peremptory citation; and a proper terminus 
was in effect given to the cited in order that they might have adequate 
time to prepare their defense or claims and secure a more favorable 
hearing. If such a procedure protected the interests of the defendants 
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in court or of the communities represented in the royal assembly, at 
the same time the acceptance of the summons, sent out on the 
principle of quod omnes tangit and responded to by the appointment of 
representatives with full powers to defend the interests of constitu- 
ents and to consent to the decision of the king and his council, was 
an acknowledgment of the power and jurisdiction of the central gov- 
ernment. Further, by responding to the summons, and giving to 
their delegates, full powers to consent, the communities had no legal 
right, after the assembly was held, to pretend that they had not 
been given due process, and hence were not bound by the will of the 
king in his assembly. On the other hand, the king and his local 
offcers could legally execute the decision in the localities. In prac- 
tice, however, as in France, the communities still presented legal 
quibblings and excuses, claimed the right of referendum, and made 
appeals. Hence one important source of the difficulty experienced 
by royal collectors of extraordinary taxes. 

At any rate, in judicial procedure a definite connection was made 
between the summons, fair trial and quod omnes tangit. In the early 
thirteenth century the decretalists are already quoting Paulus and 
referring, for supporting authority, either to the famous law in the 
Code, 5, 59, 5, or to passages in the Digest on mutual consent to the 
grant of a servitude or easement. The Glossa ordinaria (ca. 1260) to 
the Decretals of Gregory [X emphasized the importance of the public 
summons of all interested parties, ior if an absent person does not 
receive the summons (citatio) the sentence cannot prejudice him. 
The great canonist of the early fourteenth century, Johannes Andreae, 
sums up the early opinions, and strongly advises the plaintiff to be 
sure to have summoned “omnes, quos res tangit .. . , ut contra omnes 
obtineas, et omnibus praeiudicet sententia lata.’’ Indeed, he says, 
whenever anyone claims a right (ius) in a thing and files his claim, 
all those interested in the thing must be summoned; otherwise the 
decision of the case cannot go against the absent parties, unless per- 
chance they know that the case is being tried and remain silent. 
And again he says, when an investigation of rights is held, all “whom 
the affair touches” must be summoned; and if they are not summoned, 
or if they are ignorant of the summons, they can easily obtain judicial 
aid. 

It was important, then, that when any business touched the 
rights of several persons or of many in communities, all must be 
summoned, informed, and given the right to represent their inter- 
ests. That is why any ruler who needed to act in a way that was 
extraordinary, outside the normal acts permitted by the law, must 
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summon the members of the realm. But if all must be summoned, 
it did not follow that the king could do nothing if all did not respond 
and meet in assembly. For the two laws offered rules on default to 
the effect that the court (and the king presided over the assembly 
as the supreme judge presiding over his high court) could decide the 
case or business in the absence of interested parties who refused to 
heed the summons. The wilfully absent had no legal right later to 
appeal the sentence or decision. Unanimity of consent, therefore, 
was unnecessary. The subjection of quod omnes tangit to the court 
procedure of summoning and carrying on the business according to 
due process of law eliminated a serious obstacle to a successful kind 
of national representation. 

In fact, in the fourteenth century the documents relating to 
Parliament show clearly how some towns failed to send represen- 
tatives (usually they presented excuses for absence) but did not 
prevent common action by the commons and a final decision by 
the king. In fact, too, William of Ockham’s theory of the general 
council was based on the two laws in this respect: He seems to have 
held that all Christians, laity and clergy, should be summoned, but 
not all need attend; those who attended represented the Church. It 
is not so important, then, that he failed to stress the idea of the 
majority. (Lagarde makes too much of this point). 

The third limitation of quod omnes tangit was the prerogative of 
the ruler. In legal theory the prince must rule according to the private 
law that protected all rights, and hence must ask the consent of all 
to extraordinary measures that touched all. But he had a superior 
right, by his prerogative, to do what was for the common good and 
public welfare. The “‘public welfare clause’ meant that for the com- 
mon good, when a danger threatened the safety of the whole com- 
munity, the prince could demand consent. If he could success- 
fully prove, in his high court in assembly, that he was justified in 
acting for the common welfare, he had the right to compel repre- 
sentatives to consent. Thus if our maxim meant that the head of a 
community could do nothing without obtaining the consent of all 
affected, nonetheless the prerogative of the head was superior to the 
right of the members to consent, since the members must consent 
to what was for the common good—whether they consented by 
majority or by unanimity. 

Such, in general, was the legal interpretation of quod omnes tangit 
in the thirteenth century. A well established rule of law, recognized 
in Church and in state, in Roman-law-and common-law countries 
alike, it caused new communities of free men and their rights to be 
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recognized as clearly as the rights of the great. It caused representa- 
tion to become that of the rights of free men who felt that their 
superiors did not adequately represent these rights ex officio. Thus 
the canons of cathedral chapters in the early part of the century 
asserted that their rights were touched by royal taxation, and that 
they as well as the prelates should be summoned to councils. Knights 
of the shire and burgesses demanded and obtained the right to 
represent their own interests in royal assemblies. At the same time 
prelates and magnates, finding that they could not legally respond 
for those beneath them, also asserted that the lower clergy and 
nobility and townsmen should be summoned. The kings, then, were 
compelled to summon representatives of communities to give the 
consent of lesser free men. They did not do this exclusively because, 
as some authorities have argued, they needed to persuade a larger 
public, by means of propaganda in great assemblies, to give taxes or 
assent to general legislation. They did it because the law and the 
new legal procedure made it compulsory for them to do so. 

Nor did the kings have to summon representatives because of a 
rising theory of democracy. Quod omnes tangit expressed no idea of 
the democratic sovereignty of the people. The king was superior in 
authority by law and tradition. But since he must rule according to 
law and justice, he had to observe the new legal procedure. Conse- 
quently, when he wanted something not permitted by the private 
law, he was compelled to summon all who were touched and obtain 
their consent. If, however, he was acting for the public welfare, he 
had the right as head of the state, by public law, to decide in his 
high court and council that all must consent. This consent, then, was 
not voluntary, but procedural; consent established by legal rights 
but subordinate to the decision of the king and his court. In brief, 
quod omnes tangit was neither a constitutional principle of sovereignty 
of the people, nor a theoretical maxim. It was a principle of the 
fundamental medieval legal theory, that of government, by law, for 
the people, not government of and by the people. 

In fact, quod omnes tangit as a legal rule did not apply to all the 
people in a kingdom. It applied only to those who had free status 
and enjoyed special rights or privileges and liberties. When ‘a king 
wanted a subsidy, he was touching directly the rights of great 
barons, prelates, lesser nobles (knights Of the shires), and the lead- 
ing burgesses and citizens, and members of the clergy who were 
members of corporate communities. Therefore he summoned the 
great prelates and magnates as individuals, even though they lived 
in shires or towns; but the knights and townsmen as communities. 
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Serfs and humble freemen of town and country were not concerned, 
and thus enjoyed no right of representation, however heavily taxes 
might ultimately fall on them. Nonetheless, as a result of the triumph 
of the Romano-canonical maxim, consent was far more widespread 
than it had been in the feudal age. Ultimately the same principle 
was to be enjoyed by all men, and all men were to be recognized as 
free. In the thirteenth century it is the basis of the same theory as 
that thundered by Patrick Henry in a later age: Taxation without 
representation is tyranny! 





FOREMEN’S UNIONS AND THE LAW 


Davip LEvINSON* 


It might be presumed that when the National Labor Relations 
Act was enacted in 1935 it was intended that the exclusive benefici- 
aries of such legislation were to be rank-and-file union members. Since 
the anti-union acts prohibited by that law had been executed typically 
by such representatives of management as foremen, it might seem 
further that the law had been designed to restrict the activities of 
supervisors rather than to expand them. Imagine, then, the surprise 
and concern of many when, during the course of the recent war period, 
foremen in industry turned to unionization and sought both the com- 
plaint (unfair practices) and representation (collective bargaining) 
benefits of the NLRA. The entire struggle over the rights of foremen 
as employees under the NLRA was a bitterly fought one. In the legal 
arena it involved the National Labor Relations Board, the National 
War Labor Board, the courts, and Congress. It is the purpose of this 
article to trace the legal history of the foremen’s-unionization move- 
ment and in so doing, to illustrate how government and law both help 
to create social movements and shape their destinies. Foremen’s 
unionization is an excellent case-study of how such movements take 
root, thrive, and wither depending upon the legal climate in which 
they grow. It illustrates further how law, being enacted to accomplish 
a specific purpose, develops grotesquely and pathologically under the 
impact of unforeseen events. 


Tue Law As A CAUSE OF ORGANIZATION 


As the recent war reached a crescendo and finally drew to a close 
the main reason for foremen’s organization and agitation was their 
fear of demotion and layoff during the prospective reconversion period, 
but during the early years of the war the basic explanation of their 
conduct lay in other circumstances. Wartime production required 
large increments of overtime work from the nation’s labor force, and 
foremen, after having made comparisons both among themselves and 
between themselves and their rank-and-file subordinates, felt ag- 
grieved over their remuneration. The impact of government regula- 
tions and controls upon the compensation of supervisors took various 
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forms. In the first place, restrictions were placed upon wages and 
salaries so that most increases in the compensation of supervisors— 
including such fringe items as bonuses and vacation pay—required 
government approval.' Thus the granting of foremen’s demands for 
additional remuneration was not the exclusive prerogative of man- 
agement. 

Secondly, under the Fair Labor Standards Act an employer cater- 
ing to interstate commerce was required to pay his wage-earners 
time-and-one-half for all work performed beyond forty hours per 
week. During the war as part of the wage stabilization program maxi- 
mum payments for overtime work were specified so that an employer 
could pay his workers no more than time-and-one-half for work per- 
formed on six designated national holidays and double-time for the 
seventh consecutive day of work in each workweek—generally, Sun- 
day labor. Likewise, the employer was permitted? to enter into a 
trade agreement calling for no more than time-and-one-half for work 
performed beyond eight hours per day and on the sixth consecutive 
day of each workweek—generally, Saturday labor. Salaried foremen, 
however, were exempt® from these premium pay provisions. In time, 
of course, the government did grant somewhat comparable premium- 
pay benefits to foremen,‘ but it did so only after the foremen called 
its attention to their needs by organization and concomitant agitation. 

Third, under the Little Steel Formula the National War Labor 
Board (WLB) was authorized to approve a fifteen per cent increase 
for workers over their wage rates as of January 1, 1941. For salaried 
foremen this formula was applied by the Salary Stabilization Unit 
(SSU) of the Bureau of Internal Revenue, as follows: fifteen per cent 
increase for all those earning no more than $2400 per year, ten per cent 
for those earning between $2400 and $4000, five per cent for those 
earning over $4000, and no adjustment at the level in excess of $7500. 
This meant that the larger a foreman’s salary, the less was his relative 
differential as compared to the remuneration of his subordinates. 

Fourth, whenever the WLB or SSU considered the matter of wage 
and salary adjustments it insisted* that management submit for its 





+ 13 Cope Fep. Reas., Exec. Order No. 9250 (Cum. Supp. 1943) (providi hae 
the stabilizing of the national economy), 1943 Wage & Hour Manual 509 ( 
after referred to as ““‘W. H. Man.’’). 

2 Id, Exec. OrpER 9240 (regulating premium pay), 1943 W. H. Man. 641-642. 

* 1943 W. H. Man. 624. The salaried foremen here referred to were those class- 
ified as executive or administrative employees. 1944-1945 W. H. Man. 670-671. 

4 Ibid. 

5 1944-1945 W. H. Man. 1482-1484. 

*29 Cope Fep. Rees., §§803.5, 803.9(c), 803.31 (Cum. Supp. 1943); 1943 
W. H. Man. 531, 539, 555, et seq., 624. 
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approval a job-classification plan which called for a detailed descrip- 
tion of each job, the grouping of comparable jobs, specifications as to 
minimum and maximum compensation for each classification—the 
rate range, and specifications as to compensation differentials between 
classifications. Whenever wage rates are included in trade agreements 
they are specified by job classifications, and very commonly labor 
unions insist upon a voice in the formulation of such classifications. 
Thus in most organized plants the submission of a job-classification 
plan to the WLB was no problem, and the Board’s approval of wage 
increases voluntarily agreed upon by the union and the employer 
involved nothing more than the application of principles recognized 
by the Board as justifying wage-rate changes. Again, provided such a 
plan was in existence the employer did not need the Board’s approval 
to make adjustments in the compensation of individual employees 
resulting from promotion, reclassification, transfer, and merit or 
length-of-service increases within established rate ranges. The total 
effect was that employees could frequently obtain substantial in- 
creases in their compensation provided they were covered by a job- 
classification plan. 

A comparable plan for foremen, however, was another matter. In 
the early years of the war, at least, many employers, not having been 
prodded by any foremen’s union, had little if any need for such a 
plan covering their supervisors. Furthermore, it was more difficult to 
design a plan for supervisors than it was for rank-and-file employees 
because of the high degree of non-comparability, for grouping pur- 
poses, of the positions of the foremen. This situation placed a pre- 
mium on foremen’s organization. Like their rank-and-file counter- 
parts such unions could prod management into designing a job-classi- 
fication plan, and then, the plan having been established, they could 
effectively remind management to make the adjustments in foremen’s 
wages or salaries that were permissible thereunder. 

Fifth, whenever the above adjustments were not granted by the 
employer they were normally the subject of a labor dispute only where 
the affected employees were organized in a labor union. Whenever the 
Secretary of Labor certified that a labor dispute could not otherwise 
be settled, the government (WLB or SSU) could actually order those 
adjustments if they were at issue. Consequently, a supervisor having 
a wage or salary grievance could obtain settlement in one of two ways: 
He could either accept his employer’s disposition of the grievance, or 
he could unionize with his fellow foremen, and thereby, by generating 
a labor dispute, he could hope to obtain a direct hearing on his griev- 
ance by the government. 
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Sixth and finally, in many instances during the recent war period 
the effect of paying rank-and-file workers on an incentive-rate (piece- 
rate) basis was to narrow the differential in the earnings of those 
workmen as compared to their foremen, and in fact it was not unusual 
for the compensation of some workmen to exceed that of their super- 
visors. Under that system of payment the employee typically receives 
a standard hourly wage rate for a specified job performance and he 
likewise receives a piece-rate bonus for performing his operation on 
each unit of product above the specified (standard) number. The 
system requires as many standards as there are covered employees 
unless, of course, the performance variables of one job (the task, ma- 
terials, tools, etc.) are identical in the most minute detail to those of 
another. 

Although in enforcing the government’s wage stabilization policy 
the WLB restricted the basic hourly wage rate for each job classifi- 
cation in a given plant, the task of regulating the total amount of 
piece-rate earnings for each worker within every classification would 
have proven insuperable. Indeed, even if the WLB conceivably could 
have administered detailed restrictions on piece-rate earnings it would 
not have been inclined to do so, for it sought to encourage the maxi- 
mum of production. In short, why in wartime with its scarcity of labor 
should a worker be prohibited from doing more than his usual amount 
of work if he were so inclined? 

Now, in many instances wartime production required the manu- 
facture of a specific product in tremendous quantities unheard of 
under peacetime conditions—for example, the manufacture of air- 
plane parts. Thus by incessantly repeating the same operation the 
average worker in mass-production industry could become unusually 
proficient in a relatively short period. If he were covered by an incen- 
tive plan he could obtain very large increments of piece-rate earnings, 
even doubling his basic hourly rate or better. Again, in peacetime the 
incentive plan is effective up to a certain point, but workmen fear to 
demonstrate too much proficiency lest the employer raise the stand- 
ard of job performance, thereby demanding the same amount of work 
for a lesser wage. In wartime, however, it was the government that 
was underwriting the wage bill of war industries and consequently 
employers were not inclined to “nibble at the rate.’’ In fact, it was 
not uncommon for one employer to bid against another for the serv- 
ices of workmen by pointing out how much could be earned under the 
incentive plan which he had in operation as compared to that of the 
competing employer. With all inhibitions about incentive plans re- 
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leased, wartime industry was pervaded with a spirit of unlimited op- 
portunity in piece-rate earnings. 

On the other hand, because the nature of their positions does not 
lend itself to time-and-motion study, foremen generally were not 
covered by these incentive plans.’ Yet, as has been mentioned, their 
wages and salaries as such were subject to government restrictions. 
The effect of the incentive plan, then, was to narrow the difference in 
the earnings of foremen as compared to the earnings of their rank-and- 
file subordinates. 

The total effect of all these government regulations and manage- 
ment practices flowing therefrom was to stimulate foremen in the 
direction of organization. Through unionization and agitation they 
believed they could effectively gain the ear of either government or 
management, and thereby they hoped to obtain redress of their wage 
and salary grievances. 

Not only did the law and its administration provide foremen with 
a cause for organizing, but it also provided them with the means. As 
enacted in 1935 the NLRA defined an employer as “ . . . any person 
acting in the interest of an employer . . . ”’* while it defined an em- 
ployee as “... any employee .. . ’’® Supervisors in industry, of course, 
could qualify under both definitions and there was nothing in the 
legislative history of the NLRA to indicate whether Congress had 
or had not intended them to be beneficiaries—employees—under the 
Act. Nevertheless, in the years prior to the wartime emergence of 
foremen’s unions the National Labor Relations Board (NLRB) did 
cope with the problem of the foreman’s status as an employee. Fore- 
men were or were not granted the complaint benefits of the Act de- 
pending upon the circumstances of each case.’® As to the representa- 
tion provisions, the Board extended such benefits to the foremen of 
those industries in which they were organized traditionally—as the 
printing and maritime industries. In those instances, presumably, 
management did not object to the organization of its supervisors and 
did not protest the action of the Board. On the other hand, although 
there are a few sporadic exceptions, the Board was extremely re- 
luctant, at best, to grant the same representation benefits to foremen 





7 Of course, if their subordinates have a oy production record foremen might 
have received merit bonuses if such awards been approved by the appropriate 
government agency. 

8 NaTIONAL LagBor ReExations Act, 49 Stat. 450 (1935), 29 U.S.C. §152(2). 

® Td., 29 U.S.C. §152(3). 

18 See, eg., N.L.R.B. v. Skinner i. foe S. Co., 113 F. 2d 667 (C.C.A. 
8th 1940); "eesh Ailes Glass Co., N.L.R. B. 346 (1941); Golden Turkey 
Mining Co., 34 N.L.R.B. 760 (1941); *Marshall Field Co., 34 N.L.R.B. 1 (1941); 
ee Motors Sales Corp., 34 N.L. R.B. 1052 (1941). 
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of the so-called mass-production industries—those industries which 
are somewhat more representative of twentieth-century production— 
as automotive-aircraft, coal, steel, and oil. When the wartime-emerg- 
ing foremen’s unions began seeking representation the Board, it has 
been admitted by one of its members, was inclined to reject their 
petitions until such time as their organizational endeavors were seen 
to be a reasonably permanent affair."' Finally in June, 1942 the 
NLRB in the Union Collieries!* case ordered a representation election 
in the first significant decision involving the collective bargaining 
status of an independent foremen’s union other than those which 
traditionally enjoyed recognition from management. In decisions" 
shortly thereafter the Board likewise granted coverage to organized 
foremen which were not independent of rank-and-file unions. 

The two wartime-inspired foremen’s unions of major significance 
were the Foreman’s Association of America (FAA), which had its 
roots in the automotive-aircraft industry of the Detroit area, and the 
Mine Officials Union of America (MOUA), which originated in the 
bituminous coal areas of Pennsylvania. In the light of the Union 
Collieries and subsequent decisions the FAA was encouraged to ex- 
pand its organizational activities. The MOUA also responded by seek- 
ing affiliation with John L. Lewis’ United Mine Workers, which took 
place early in 1943. The MOUA became known as the United Clerical, 
Technical, and Supervisory Employees of District 50 (UCTSE). 


Tue Law As a CAUSE OF AGITATION 


Under the impact of representation demands by these unions and 
of the protests by management the NLRB in early 1943 reappraised 
its policy on foremen’s organization. Since the time of the Union 
Collieries case, decided by a 2-1 vote, one of the Board members had 
been replaced, and the attitude of the new appointee, who held the 
balance of power on the issue of foremen’s unionization, was yet to be 
expressed. At this time, likewise, a Congressional committee was con- 
sidering a labor-relations bill, the so-called Smith Bill, which upon the 
insistence of management contained a clause that released any war 
contractor, if he so chose, from bargaining with any union of foremen 
or any rank-and-file union which accepted foremen into member- 





11 AMERICAN MANAGEMENT Ass’N PERSONNEL SERIES No. 86, PRACTICAL 
TECHNIQUES OF COLLECTIVE BARGAINING 20 (1944). (Statement of Wm. H. 
Leiserson). 

1241 N.L.R.B. 961 (1942). 

13 Harmony Short Line Co., 42 N.L.R.B. 757 (1942); Godchaux Sugars, Inc., 
44 N.L.R.B. 874 (1942). 
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ship.“ When the bill was reported out of committee the anti-foremen 
clause was deleted, but on that very same day (May 11, 1943) the 
NLRB rendered its notable Maryland Drydock decision."* In a 2-1 
decision’* the Board ruled to deprive foremen’s unions, other than 
those which were traditionally organized, of the representation bene- 
fits of the Act. In line with that decision the Board also notified its 
regional offices to reject all complaint cases instituted on behalf of 
such foremen.’? Thus a change in the membership of the Board re- 
sulted in a complete reversal of policy as enunciated in the Union 
Collieries case. 

Ordinarily such a development would probably constitute a critical 
blow to any newly emerging union, but in wartime the situation was 
otherwise. Among the functions of the NLRA was to attempt to elimi- 
nate strikes for recognition. In wartime, however, strikes for whatever 
purpose could not be tolerated. Labor-relations problems other than 
those within the jurisdiction of the NLRB, then, came within the 
province of the WLB. Organized foremen were deprived of coverage 
under the NLRA, but could they make some gains, nevertheless, by 
recourse to the WLB? 

The settlement of disputes by the WLB contained the possibility 
of an overlapping with the functions of the NLRB, for the former 
agency was frequently compelled to pass judgment on such matters 
constituting the cause of a labor dispute as unfair practices and claims 
for collective bargaining recognition—issues within the jurisdiction 
of the NLRB. Whenever that possibility appeared the WLB was 
obligated by law to conform to the NLRA.'* In any case where the 
NLRB had made findings and drawn conclusions they were control- 
ling without review upon the disposition of that case by the WLB.’® 
As to those cases within its jurisdiction upon which the NLRB had 
not as yet acted, the WLB could issue a directive order subject to the 
right of the NLRB to subsequently make its own determination. 
Thus the WLB could order the reinstatement of a. discharged employee 
if such action were deemed necessary to settle a labor dispute, al- 





\“ Hearings before Committee on Military Affairs on Full Utilization of Man- 
power, House of Rep., 78th Cong. 1st Sess. 1-2 (1943). 

1 49 N.L.R.B. 733 (1943). 

%* The Maryland Drydock case involved a group of foremen which was affil- 
iated with a rank-and-file union. But in a subsequent decision the principle 
enunciated in that case was applied to independent foremen’s unions as well. 
General Motors Corp., 51 N.L. PB. 457 (1943). 

17 See Mr. H. Millis, concurring in Soss Mfg. Co., 56 N.L.R.B. 348 (1944). 

18 War Lasor Disputes Act, §7 (a) (2), 57 Stat. 166 (1943). 

19 Central Foundry Co., 1 W.L.R. 255 (1942); Shell Oil Co., 2 W.L.R. 296 
(1942); National Laundry Co., 8 W.L.R. 127 (1943). 
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though it could not rule that the act of discharge was an unfair prac- 
tice within the meaning of the NLRA.?° Likewise the WLB could 
compel management to recognize a union as an agent for the settle- 
ment of grievances of the members of that union,” although it could 
not grant collective bargaining status within the meaning of the 
NLRA to the union in question.” 

The War Labor Disputes Act (WLDA), from which the WLB ob- 
tained Congressional sanction of its powers, limited the jurisdiction 
of that Board to so-called labor disputes. In handling those issues over 
which organized foremen threatened to strike the WLB had to decide 
whether a dispute between management and its foremen constituted 
a labor dispute. If so, the Board was next to determine how far it 
could proceed in granting those foremen redress of their grievances 
short of awarding them collective bargaining recognition—which 
was what the foremen admittedly sought and which had been denied 
them by the NLRB. 

The incessant agitation by the FAA finally led the NLRB to recon- 
sider its position on the status of foremen’s unions under the Act. 
In the Soss and Republic Steel* cases it announced in an unanimous 
decision that independent foremen’s unions such as the FAA could 
enjoy the complaint benefits of the Act but not its representation 
benefits. Obviously the decision was an anomaly. Foremen could lodge 
complaints but could not obtain collective bargaining certification; 
they were to be protected in organizing and agitating for recognition, 
but the NLRB would not reward them the fruits of their labor. 

Meanwhile the WLB had conducted hearings on the question of 
its jurisdiction over the foremen’s cases submitted to it, but it was 
reluctant to announce its decision in view of the pending decision of 
the NLRB in the Soss and Republic Steel cases, which would once 
more articulate the position of organized foremen under the NLRA 
and which in turn would be controlling upon the WLB in whatever 
disposition it was to make of the foremen’s cases before it. In the face 
of such continual delay the FAA in the late spring of 1944 initiated a 
wave of strikes in the Detroit area—the so-called show-down strikes 
—which since has been regarded by many as the most critical blow to 
production that this nation experienced during the recent war. Yet 


— Foundries Corp., 3 W.L.R. 223 (1942); Montag Bros., 6 W.L.R. 355 





a — Gyroscope Co., 1 W.L.R. 167 (1942); Virginia Electric and Power 
Co., 4 W.L.R. 272 (1942); Thompson Products Co., 4 W.L.R. 384 (1942); Acme 
Evans Milling Co., 6 W.L.R. 584 (1943); Tennessee Schuylkill Corp., 6 W.L.R. 
290 (1943). 

22 Baltimore Transit Co., 8 W.L.R. 500 (1943). 

3 56 N.L.R.B. 348 (1944). 
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almost simultaneously with the initiation of the strike wave the 
NLRB announced its decision in the Soss and Republic Steel cases 
and the WLB immediately thereafter announced its acceptance of 
jurisdiction over the FAA cases before it. 

In accepting jurisdiction the WLB ruled that the disputes involving 
foremen were labor disputes within the meaning of the WLDA, for 
the courts had held foremen to be employees within the meaning of 
the NLRA and, further, the Maryland Drydock decision itself, in 
depriving foremen of the benefits of the NLRA, reiterated, neverthe- 
less, that foremen were employees. Again, if supervisors were not 
employees they were excluded from the restrictive provisions of the 
WLDA (such as the requirement of thirty-day notice of intent to 
strike), which could not have been the intention of Congress in view 
of the prominent role which foremen played in wartime production. 
Secondly, management had pointed to a provision of the WLDA 
which confined the WLB in settling labor disputes to the establish- 
ment of provisions customarily included in trade agreements.* Since 
management in mass-production industries generally had never pre- 
viously bargained with foremen’s unions, any order of the WLB to 
effect settlement of the disputes would not conform to that specific 
directive of the WLDA. The WLB ruled, to the contrary, that such 
customary matters did not relate to the record of previous trade agree- 
ments, but to those matters which generally were considered to be 
proper subjects for collective bargaining. Finally, the WLB ruled, 
although it was only the NLRB that could compel management to 
bargain exclusively with a specific labor union, that any employee 
could seek the good offices of the WLB through his own union even 
though that union had no bargaining status under the NLRA. Thus 
the WLB had jurisdiction over the foremen’s cases short of those 
issues involving unfair practices and exclusive bargaining rights—the 
proper sphere of jurisdiction of the NLRB.* The jurisdiction of 
the WLB was to cover not only independent foremen’s unions but 
those affiliated with rank-and-file unions as well. The so-called Slichter 
Panel was then appointed to make findings and recommendations 
for the settlement of those disputes involving the FAA. 

As based upon its findings the Panel recommended, among other 
matters, that management establish a formalized grievance procedure 
on behalf of FAA members. This drew the most vociferous protests. 
Management claimed that recognizing the FAA for the processing 





% See note 18, supra. 
% The Supervisor, July 1944, pp. 8-9 (reprint of the opinion of the general 
counsel, W.L.B.). 
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of foremen’s grievances would be tantamount to collective bargaining, 
over which the NLRB, not the WLB, held jurisdiction. In the light 
of the opinion of the WLB as to its jurisdiction, this argument was 
clearly without merit. 

The WLB was yet to issue an order to management as based upon 
the Slichter-Panel recommendations when the NLRB by a 2-1 deci- 
sion in the Packard** case restored independent foremen’s unions to 
the collective bargaining benefits of the NLRA. The member of the 
Board who held the balance of power in the Maryland Drydock case 
had changed his position. The majority decision pointed out that 
denying such foremen collective bargaining coverage under the Act 
had stimulated strikes for recognition, a direct contradiction of the 
purposes of the NLRA. In the Maryland Drydock case the Board 
expressed the fear that granting organized foremen coverage might 
infringe upon the freedom of self-organization of rank-and-file work- 
ers; apparently, foremen as members of rank-and-file unions might 
use their on-the-job authority to dominate such unions. But in the 
Packard case the Board suggested that if such dire consequences of 
foremen’s unionization actually did result, the Board could then 
apply the appropriate remedy. 

Since the basic cause of the “showdown”’ strikes had been the desire 
for recognition, since the Packard decision provided the appropriate 
avenue to obtain that goal, and since the FAA intended to petition 
the NLRB for certification at the companies involved in the disputes 
which the WLB had entertained, the FAA and the WLB agreed to a 
suspension of the execution of the Slichter-Panel recommendations. 
Management, of course, had always insisted that it was the NLRB, 
not the WLB, that had jurisdiction over those cases. Thus on April 
25, 1945, the WLB dismissed all the FAA cases before it.?” After 
practically two years of agitation and litigation before the WLB 
(1943-45), the direct benefits accruing to the FAA were precisely 
nothing. Indirectly, of course, such agitation was responsible for the 
reversal by the NLRB of its Maryland Drydock decision. 

The experiences of the UCTSE were somewhat similar to those of 
the FAA. After the mine supervisors had affiliated with Lewis’ UMW 
they too were deprived of the benefits of the NLRA by the Maryland 
Drydock decision. In the summer of 1944 the issue of recognition 
reached a crescendo. Unlike the FAA in the “showdown”’ strikes, the 
UCTSE, in conformity with the WLDA, filed thirty-day notices of 





% 61 N.L.R.B. 4 (1945). 


27 23 W.L.R. 676. Dismissal was without prejudice to reconsideration if sub- 
sequent developments should so warrant. 
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intent to strike. The U. 8. Conciliation Services failed consistently in 
its endeavors to have the strike notices withdrawn, and thereupon the 
NLRB, in conformity with the WLDA, conducted strike elections. 
The organized mine foremen then went on strike regardless of the 
strike-election results, and they received militant support from the 
rank-and-file UMW members. The WLB announced that it had ac- 
cepted jurisdiction of the issues in dispute short of those involving 
unfair practices and collective bargaining rights and it ordered ter- 
mination of the strikes. Unlike the FAA in the “showdown”’ strikes, 
the UCTSE refused to comply. 

The WLDA specified that after a thirty-day notice of intent to 
strike the NLRB was to conduct a strike election. But that Act did 
not specify whether a labor union could actually go on strike after it 
had voted to do so. The WLB insisted that regardless of strike-elec- 
tion results, nothing in the WLDA relieved any union of its moral 
obligation to refrain from striking in wartime,”* and it recommended 
government seizure of the mines. As seizure occurred the strikes were 
terminated, the UCTSE presuming that the government would enter 
into a trade agreement with it. 

The WLB then appointed the so-called Spohn Panel to investigate 
the issues in dispute over which it had jurisdiction, although the 
UCTSE admittedly was seeking collective bargaining recognition.”® 
One hundred and fourteen bituminous coal mines were involved, and 
of these sixty-seven were under government seizure.*° As management 
had done in the Slichter-Panel hearings, mine management challenged 
the jurisdiction of the WLB. In addition to reiterating substantially 
all of the arguments presented in the FAA cases, mine management 
presented a novel point. Section 7(d) of the WLDA provided that the 
WLB could not adjust any labor dispute which had arisen in those 
cases where the property involved was in possession of the govern- 
ment. Since many of the mines were under government seizure, it 
followed that the WLB could not order alterations in the employment 
conditions of the corresponding supervisors." The Panel took this 





** This principle of “moral obligation” was first enunciated by E. E. Witte, 
ublic member of the W.L.B. It is interesting to note, parenthetically, that the 
| seem: ’s unions under consideration had never accepted organized labor’s 
wartime no-strike pledge 
29 National War Leber Board, Ford Collieries Co., et al. and U.C.T.S.E., Case 
No. 111-10258-D, transcript, Sept. 25, 1944, pp. 5-7. 
%° Coal Supervisors Case, Panel Report and Recommendations, W.L.B., Case 
No. 111- 10288-D, March 10, 1945, Appendix. 
31 W.L.B., Ford Collieries Co., et al. and U.C.T.S.E., 1944 (record of testimony 
presented before the Spohn Panel), p. 1586. 
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argument under advisement to be presented to the WLB for adjudi- 
cation. 

The Spohn Panel made a series of recommendations somewhat 
similar to the recommendations of the Slichter Panel in the FAA 
cases—and yet somewhat more liberal to the organized foremen. 
Like those of the Slichter Panel, the WLB never put into effect the 
recommendations in question. The reason in both cases, however, 
was not the same, for the decision of the NLRB in the Packard case 
applied only to independent foremen’s unions, not those that were 
affiliated with the rank and file. In the first place, reflecting the atti- 
tude of John L. Lewis, the UCTSE never actively sought the inter- 
vention of the WLB nor did it press for a disposition of the Spohn- 
Panel recommendations. It was relying upon Lewis to wrest recogni- 
tion from mine management by the threat of economic action alone. 
Secondly, and more significantly, the WLB was doubtful of the extent 
to which the mine foremen in question were members of the UCTSE. 
Evidence presented to the Spohn Panel indicated that the union had 
less than 1,000 members in good standing. The WLB could not be 
expected, for example, to order management of a particular coal 
mine to establish a formalized grievance procedure for its foremen 
when in fact none of the foremen of that mine might have been 
members of the union. Although the UCTSE was genuine enough in 
its origins, there was an unresolved question of how spontaneous its 
actions were after it had become affiliated with the UMW. Thus all 
the cases before the Spohn Panel were never disposed of by the WLB. 

After the mines had been released from seizure in early 1945, 
Lewis entered into negotiations with mine management for the re- 
newal of the rank-and-file industry-wide contract. Among his demands 
were collective bargaining recognition for the UCTSE and portal-to- 
portal pay for the rank-and-file miners. After the smoke of battle 
had cleared it was evident that Lewis had sacrificed the former de- 
mand to obtain the latter. 

Meanwhile, in conformity with the Packard decision the FAA 
began filing representation petitions with the NLRB. By November, 
1945, nearly one hundred such petitions were pending.” At the 
Packard Motor Car Company the Association had won a representa- 
tion election but the company would not comply with the Board’s 
order to bargain, which necessitated petitioning the Circuit Court of 
Appeals for enforcement. The processing of other cases was proceed- 
ing very slowly, for, in view of its wartime function of conducting 
strike elections in accordance with the WLDA, the NLRB probably 





2 The Supervisor, Oct. 1945, p. 1; Nov. 1945, p. 7. 
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had neither the necessary appropriations nor the requisite administra- 
tive staff to handle the FAA cases with much dispatch. By way of 
illustration, the Republic Steel* case was the first allegation of discrim- 
inatory discharge which the NLRB had processed on behalf of the 
Association. Yet it was in 1948—five years after the initiation of that 
complaint by the FAA—that the Board sought enforcement in the 
Circuit Court of Appeals of the order which it had issued in the case. 
Consequently, by the end of 1945 the FAA withdrew about forty of 
the pending cases.* The termination of the war (September, 1945) 
and the reconversion of industry had meant a reduction in the reve- 
nues of the Association due to a considerable loss of membership, 
which in the middle of that year and as a consequence of the favorable 
Packard decision of the NLRB, had attained a peak of about 32,000.* 
Thus the expense of processing cases before the NLRB was proving 
unusually burdensome. 

While the Packard case was pending in court the NLRB rendered 
a series of decisions which significantly broadened the coverage already 
extended to organized foremen. In the Young* case management 
argued that the principle of the Packard case did not apply to its 
supervisors, who were members of the FAA, because they exercised 
much more managerial authority than did those involved in the 
Packard case; consequently, they could not qualify as employees under 
the NLRA. The Board ruled, to the contrary, that its authority 
under the Act merely permitted it to differentiate foremen from their 
subordinates in defining the appropriate bargaining unit, but that in 
no case did it have the authority to exclude foremen from the benefits 
of the Act itself. This new position of the Board—alleging that it was 
helpless to exclude foremen from coverage—was carried to its logical 
conclusion in subsequent cases. In the Jones and Laughlin*’ case it 
held that organized foremen affiliated with a rank-and-file union could 
enjoy the benefits of the Act, while in the California Packing Corpora- 
tion*® case it sanctioned bargaining rights for supervisors belonging to 
a rank-and-file local. 

By the middle of 1946 the question of foremen’s unionization had 
been thoroughly reviewed by two government agencies, the WLB 
and the NLRB. There still remained, nevertheless, two additional 
arenas for conflict—the courts and Congress. In August of that year 

33 62 N.L.R.B. 1008 (1945). 

% The Supervisor, Dec. 1945, p. 4. 

3% Foreman’s Association of America, Monthly Labor Review 243 (Feb. 1946). 

% 65 N.L.R.B. 298 (1946). 


37 66 N.L.R.B. 386 (1946). 
38 66 N.L.R.B. 1461 (1946). 
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the Circuit Court of Appeals ruled in the Packard case. It agreed 
with the NLRB that foremen, although occupying a dual status in 
industry, were employees insofar as their own conditions of employ- 
ment were concerned; thereby, they were covered by the benefits of 
the Act. The question of determining the appropriate bargaining 
unit, the court continued, was an exclusive function of the Board 
which, if reasonably exercised, could not be set aside.*® On appeal, 
the Supreme Court,*® in a 5-4 decision, sustained the lower court 
(March 10, 1947), thereby rendering final judicial approval on the 
matter of foremen’s unionization. 

Shortly after the Supreme Court’s decision a development adjunc- 
tive to the struggle of the FAA to obtain collective bargaining recog- 
nition through the NLRB reached a climax. During the time when 
the Maryland Drydock decision was in force the Association petitioned 
the New York State Labor Relations Board (NYSLRB) for certifica- 
tion at the Allegheny Ludlum Steel Corporation. Management 
claimed that since it was engaged in interstate commerce, it was the 
NLRB that held jurisdiction, not the NYSLRB. But the state board 
ruled“ to the contrary on the grounds that the NLRB had never 
assumed jurisdiction of that particular case and that foremen under 
state law could constitute an appropriate unit for collective bargain- 
ing. On successive appeals all the New York state courts sustained 
the NYSLRB, ruling that the board could assume jurisdiction over 
such cases as long as the NLRB had not assumed jurisdiction or until 
such time as Congress might decide that the NLRB held exclusive 
jurisdiction.“ When carried to the federal Supreme Court, however, 
the decision was reversed.“ The Court insisted that the NLRB held 
jurisdiction by the very fact that its policy was to reject petitions on 
behalf of foremen at the time that the NYSLRB accepted jurisdic- 
tion. Although the NLRB had not ruled on the specific case in ques- 
tion, a case by case test of the supremacy of the federal law was not 
necessary. The situation, concluded the court, was not comparable to 
others in which the NLRB by its silence had permitted state boards to 
exercise jurisdiction—a distinction was to be drawn between the re- 
fusal by that agency to exercise jurisdiction and its exercise of juris- 
diction to refuse coverage. The adverse decision might seem of little 
consequence to the FAA since the Association had already been 
granted coverage under the NLRA by way of the Supreme Court’s 





39 N.L.R.B. v. Packard Motor Car Co., 157 F. 2d 80 (C.C.A. 6th 1946). 
40 Packard Motor Car Co. v. N.L.R.B., 330 U. S. 485 (1947). 

“t The Supervisor, July 1944, p. 6. 

“ The Supervisor, Aug. 1944, p. 6; May 1945, p. 7; May 1946, p. 5. 

“3 Bethlehem Steel Co., v. State Board, 330 U. S. 767 (1946). 
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Packard decision; nevertheless, its importance in depriving the Asso- 
ciation of recourse to state boards becomes clear in the light of subse- 
quent developments. 


Tue Law As a Cause or DECLINE 


The principle of foremen’s unionization had triumphed before the 
NLRB and the courts; it was Congress that remained as a last barrier. 
The Smith Bill (1943) was the first in which a Congressional committee 
considered prohibitory legislation against organized foremen. In 
1946 Lewis, citing the Jones and Laughlin decision of the NLRB, 
began agitating militantly for collective bargaining recognition for 
mine foremen, among other matters. The response of Congress was 
to enact the Case Bill which contained a clause denying the benefits 
of the NLRA to supervisors. It was only President Truman’s veto 
(June 11, 1946), which the House of Representatives was unable to 
override, that saved the day for the organized foremen. In 1947 Con- 
gress once more turned to the problem of designing labor-relations 
legislation and enacted the Taft-Hartley law. Supervisors were ex- 
cluded from the definition of employee and thereby were deprived of 
the benefits of the NLRA. An additional provision emphasized that 
their right to organize outside of the framework of the Act was to 
remain unimpaired,“ so that established relations between tradition- 
ally organized foremen and management would not require alteration. 
In vetoing the bill (June 20, 1947) President Truman insisted that 
excluding organized foremen the coverage of the NLRA would compel 
them to resort to strike action—an argument which previously had 
been so frequently expressed by others. But in this instance the Presi- 
dent’s veto was overriden (June 23), and the provision affecting 
foremen took effect sixty days thereafter. Thus within a few months 
after it had won its most crucial victory by way of the courts, the 
foremen’s unionization movement suffered its most critical defeat by 
way of Congress. 

Within several days after the Taft-Hartley law was enacted Lewis 
negotiated a new contract with mine management in which, in ex- 
change for a health-and-welfare fund for the rank-and-file miners, he 
agreed to refrain not only from seeking the collective bargaining 
agency for mine supervisors but also from attempting to organize 





“So-called traditional foremen’s unions were not deprived of coverage. 
N.L.R.B. 1 Leaistative History oF THE LABOoR-MANAGEMENT RELATIONS 
- 1947, 434 (1948). 

4} Lapor MANAGEMENT Rexations Act, §§2(3), 14 (a), 61 Stat. 137, 151 
(1947), 29 U.S.C. 152(3), 164(a) (Supp. 1948). 
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them.“ The UCTSE was ordered dissolved, effective July 31. In 
this manner the foremen’s unionization movement in the mining 
industry came to an ignoble end. During the course of its existence 
the UCTSE had obtained a number of contracts but only from the 
government while the bituminous mines were under government 
seizure—July 1946 to July 1947. It had never won collective bargain- 
ing recognition from the actual employers of those mines. 

As has been mentioned, long before the enactment of the Taft- 
Hartley law the FAA found itself in dire straits. It had suffered a 
drastic loss of members and revenues; a revitalization of the move- 
ment was imperative. It was at the Ford Motor Company that the 
Association had organized its largest loca] and had obtained its most 
significant trade agreement. In negotiations for the renewal of the 
contract Ford management would not concede a number of demands 
which the FAA had made. In response to an impasse the Ford local 
of the Association voted (April 5, 1947) to terminate the contract and 
go on strike.*’ Since the FAA had already been conducting an organ- 
ized lobbying campaign against the enactment of the anti-foremen 
provisions of the prospective Taft-Hartley law, it was fully aware 
that the effect of the proposed strike might be to incite Congress into 
taking the very action against which it was lobbying. Nevertheless, 
it was willing to take that risk, evidently assuming that the proposed 
restrictive legislation would not go so far as to exclude independent 
foremen’s unions from coverage under the NLRA—that is, that the 
legislation would be aimed at Lewis and his mine foremen rather 
than at the FAA itself. Thus the leadership of the Association must 
have been thoroughly non-plussed when, in the course of the Ford 
strike, the Taft-Hartley law with its restrictive provisions against all 
foremen’s unions was enacted. Forty-seven days after it had begun, 
the Ford strike was terminated in a complete loss for the Association. 
The combined impact of the enactment of the Taft-Hartley law, the 
depletion of strike funds, the refusal of the rank-and-file workers to 
respect its picket lines, and the success of a management-inspired 
back-to-work movement compelled the FAA to accept defeat. 

Shortly thereafter the Packard local resigned from the FAA. It 
dissented from the conduct of the Ford strike, claiming that the Asso- 
ciation should not have taken such action where it already held a con- 
tract—particularly in view of the pending Taft-Hartley law. The 
withdrawal was a severe blow to the prestige of the FAA for it was 
precisely the Packard local that was at the forefront of the Associa- 


“ United Mine Workers Journal, July 15, 1947, p. 11. 
4? The Ford Foreman, April 1947, p. 5, 11. 
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tion’s legal battle for recognition. That chapter was the largest of a 

total of thirteen which withdrew in the wake of the enactment of the 
Taft-Hartley law.** Another setback was the dismissal by the NLRB, 
in conformity with the new law, of thirty representation cases and 
fifteen charges of refusal to bargain which the Association had pend- 
ing before that agency.*® 

The FAA had a peak enrollment of about 32,000 members. Certain 
inferences from pertinent facts can be drawn to indicate, rather 
roughly, the number of its members currently (1949). Upon the 
reconversion of industry the Association’s membership must have 
declined tremendously. Illustrative of its loss is that fact that at one 
time it had about 9,000 members at Ford, while at the time of the 
Ford strike that figure had decreased to less than 4,000. Again, the 
contracts which constitute the Association’s leading items of display 
currently—those negotiated with the Kaiser-Frazer Corporation— 
cover in total less than 700 foremen when the company is operating 
at full capacity.*' Such inferences, added to the effect upon enroll- 
ment of the enactment of the Taft-Hartley law, would seem to indi- 
cate that an estimate of 10,000 members currently would be an over- 
statement. 

Just as management had attempted to use the courts and Congress 
to defeat it, the FAA, upon the enactment of the Taft-Hartley law, 
turned to those same agencies to defeat that law. A leading decision 
on foremen’s unionization under the new law is that of the Young 
case. The NLRB, prior to the enactment of the Taft-Hartley law, 
had sought enforcement of its order to the company to bargain with 
the FAA, but the Circuit Court of Appeals denied enforcement, claim- 
ing that such an order would have the effect in the future of contra- 
dicting the new law.” In its refusal to grant certiorari® the Supreme 
Court, in effect, sustained the lower court and thereby has sustained 
the anti-foremen provisions of the Taft-Hartley law. 

Another leading decision was rendered in the Budd case. In 1946 
the NLRB had found the company guilty of discriminatory discharge 
of a foreman and ordered him reinstated with back pay. The Circuit 

48 The Supervisor, August 1947, p. 1. 

4° Hearings before Committee on Labor and Public Welfare on Labor Relations, 
United States Senate, 81st Cong., 1st Sess. 2139, 2140 (1949). 

5° The F.A.A. claims a current enrollment of 20,000 members, but the writer 
is inclined to reject the accuracy of that figure. 

51 See note 49 supra., at p. 2116. 
, enh R. Young Spring and Wire Corp. v. N.L.R.B., 163 F. 2d 905 (App. D. C. 

8 Foreman’s Association v. L. A. Young Spring & Wire Corp., et al., 330 U.S. 
837 (1948). 
“65 N.L.R.B. 612 (1946). 
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Court granted the petition for enforcement,® but by the time of the 
enactment of the Taft-Hartley law the company petitioned for cer- 
tiorari. The Supreme Court® sustained the order for reinstatement, 
thereby indicating that all acts of discrimination against foremen 
prior to the effective date of the new law were still subject to the juris- 
diction of the NLRB. Yet another question involved in the Budd case 
was whether the NLRB could order the company to cease and desist 
from such acts of discrimination in the future. The Supreme Court 
remanded that problem to the lower court for further hearings. This 
provided the FAA, as intervenor, with its first opportunity to argue 
against the constitutionality of the anti-foremen provisions of the 
Taft-Hartley law. 

In its decision the lower court sustained all of the challenged pro- 
visions of the new law. Organized foremen, said the court, had not 
been denied their fundamental rights (lst Amendment) because the 
Taft-Hartley law specifically stated that they had the right to organ- 
ize outside of the framework of the NLRA. Again, the anti-foremen 
provisions of the law constituted a valid classification and, thus, were 
not discriminatory (5th Amendment). There are numerous examples, 
the court stated, of valid labor legislation which is designed for some 
employees and not for others; the NLRA itself excluded from its 
benefits such groups as agricultural and domestic workers.*’ The 
effect of the Supreme Court’s denial of certiorari to the Budd case on 
remand has been to sustain once again the anti-foremen provisions 
of the Taft-Hartley law.** 

Although the FAA is excluded from the benefits of the NLRA, the 
probability is, nevertheless, that it is subject to many of the restrictive 
provisions of the Taft-Hartley law—as charges of unfair practices, the 
filing of notice of the existence of a dispute and submitting to a waiting 
period before taking strike action, suits for damages derived from boy- 
cotts and illegal strikes, trade-agreement prohibitions concerning 
check-off of dues, the union-shop and the closed-shop, and the threat 
of government injunction in strikes imperiling national health and 
safety. For in the Budd case the Circuit Court ruled that the Associa- 
tion is a labor organization within the meaning of the new law. It does 
not follow, said the court, that a labor organization must be comprised 
exclusively of those who are covered by the benefits of the NLRA; 
the constitution of the FAA does not enjoin from membership many 





5 N.L.R.B. v. Edward G. Budd Mfg. Co., 162 F. 2d 461 (C.C.A. 6th 1947). 
5 Edward G. Budd Co. v. N.L.R.B., 332 U.S. 840 (1947). 

57 N.L.R.B. v. Edward G. Budd Mfg. Co., 169 F. 2d 571 (C.C.A. 6th 1948). 
58 Foreman’s Association v. Edward G. Budd Mfg. Co., 69 Sup. Ct. 411 (1949). 
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types of employees in industry who do not exactly fit the definition 
of supervisor as contained in the new law. The court pointed to a pro- 
vision of that law which reads, “Nothing herein shall prohibit any 

. supervisor from becoming or remaining a member of a labor 
organization. .. . ’’®* Aside from the Budd decision it is clear that any 
labor organization can be subject to an unfair practice charge even 
though it does not enjoy the benefits of the NLRA. There are numer- 
ous instances of unions which, in refusing to sign non-communist 
affidavits and submit financial reports, have lost the benefits in ques- 
tion. Yet that fact alone has not prevented the NLRB from charging 
them with the commission of unfair practices. 

The FAA has failed to negate the anti-foremen provisions of the 
Taft-Hartley law by way of the courts. The probability is that it will 
equally fail to obtain that goal by way of Congress. In the Eighty- 
First Congress (First Session) the Administration-sponsored Thomas- 
Lesinski bill® did call for the same protection to organize foremen as 
that granted to rank-and-file workers, but the probability of that law 
replacing the Taft-Hartley law is, at this writing, completely negli- 
gible. Insofar as the future conduct of Congress is concerned it is well 
to emphasize, first, that the FAA is not an effective lobbyist. It has 
neither the capacity to make political-campaign contributions as does 
management nor the capacity to influence large blocks of votes as do 
rank-and-file labor unions. To be sure, the case for foremen’s unioni- 
zation, as it has in the past, will be given a hearing in Congressional 
circles. But the capacity of the Association to stimulate legislators to 
actually take action on its behalf through the implied threat of with- 
holding campaign contributions or votes, is insignificant. Secondly, 
since the enactment of the Taft-Hartley law there hag been only one 
significant strike by foremen*'—this despite the contentions of many, 
including President Truman, that depriving foremen of the benefits 
of the NLRA would compel them to resort to strikes. Insofar as fore- 
men are concerned, Congress, in repealing or revising the Taft-Hart- 
ley law, will be impressed with the notion of “letting sleeping dogs 
lie.”’ In choosing between keeping management-foremen relations as 
peaceful as they are at present and granting the foremen coverage 
under the NLRA and thereby reactivating their militance, Congress 
will prefer the former alternative. Third, upon termination of the war 
many of the wartime problems which agitated foremen have simply 





59 See note 55, supra. Italics supplied. 

60 23 L.R.R. 417. 

61 This was a strike by over 500 members of the F.A.A. at the Hudson Motor 
Car Company (January 1948). It was terminated after seven days upon manage- 
ment’s agreement to recognize the foremen but not as a local of the F.A.A. 
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dissolved. Management can allege that foremen have far less need for 
organization than they had in the past. Finally, whatever changes are 
to be made in labor-relations legislation to the benefit of organized 
labor, Congress—as a matter of practical politics—must consider the 
sensibilities of management. The exemption of foremen from the 
NLRA (along with other considerations about which rank-and-file 
unions are not too concerned) will provide a convenient concession 
to management. 

The conclusion follows that the FAA will receive no support from 
the government—either the courts or Congress—in the foreseeable 
future. That organization has the prospect of living, at best, a very 
nebulous existence. It can point only to the flimsy support of seven 
trade agreements, covering a small fraction of its members, which 
management has voluntarily granted it.® 


CONCLUSION 


We have seen how the government’s policy of wage and salary 
stabilization was responsible in large measure for the emergence of 
foremen’s unions. The movement received support from a government 
agency, the NLRB. Subsequently, when the Board denied its benefits 
to foremen’s unions agitation was directed against another govern- 
ment agency which was available, the WLB. The WLB withdrew 
from the scene after the NLRB had reasserted its support of the fore- 
men, but management turned to the courts for redress. Finally, when 
the courts likewise gave sanction to the organized foremen, Congress 
forced a decline in the life-cycle of that movement by negating the 
efforts of the courts. The conclusion is suggested that every newly- 
emerging group in the social scene is in large measure a creature of 
the law and subject to the stresses and strains of the law. It is sug- 
gested, likewise, that, as compared to the historic past, the struggles 
waged between social groups are shifting in their emphasis from the 
economic to the legal arena, thereby imposing upon the government 
a predominant role in social and economic developments. 





® See note 49 supra. at p. 2139. 








a 


TPE ORS Ree ry 


Bare 


OT EIN REE Bi, 


¥ 
a 




















COMMENTS 
OVERTIME ON OVERTIME: PRACTICAL ASPECTS 


In June 1948, the attention of Government, Business, and Labor 
interests suddenly became focused on a decision of the United States 
Supreme Court, Bay Ridge Operating Co. v. Aaron.’ The Court, in 
this decision, interpreted the phrase “regular rate’ of Section 7 (a) 
of the Fair Labor Standards Act of 1938? and propounded the doc- 
trine now familiarly known as “overtime on overtime.”’ 

The Bay Ridge rule, if rigidly enforced, was predicted to have a 
most far-reaching effect on the nation’s economy, causing business 
and industry to be subject to liabilities supposedly totalling several 
billion dollars. The problem arose as a result of the interpretation of 
the wage provisions in the collective bargaining agreements between 
the International Longshoremen’s Association, the International 
Longshoremen’s and Warehousemen’s Union and the various long- 
shore and stevedoring firms. 


THE “REGULAR RaTe”’ 


Bay Ridge Operating Co. v. Aaron raised the question as to what 
constituted the “regular rate’’ under the Fair Labor Standards Act.‘ 
The Act itself provides no definition, nor is there any legislative his- 
tory to shed light on the question. Clear only is the legislative pur- 
pose: to spread the work by making it more costly to work em- 
ployees longer than forty hours per week.’ The statute does not fur- 
nish answers, however, to such problems as the effect which may be 
given to employment contracts seeking to specify “regular rate,”’ 
and whether premiums and extra payments may be offset against 
statutory overtime pay. 


1 Decided together with Huron Stevedoring Corp. v. Blue, 334 U. 8. 446, 68 
S. Ct. 1186 (1948); rehearing denied, 335 U. S. 838, 69 S. Ct. 10 (1948). 

2 52 Stat. 1060, 1063; 29 U.S.C.A. § 201 et seq. 

3 Statement of Representative Angier L. Goodwin, 94 Cone. Rec. 4652 (April 
20, 1948); 2 Pactric Coast MariTIME Report, May 24, 1948; p. 2; Overteme 
Appeal, Business Week, November 15, 1947, p. 102. 

452 Star. 1060, 1063; 29 U.S.C.A. § 201 et seg; The applicable provision 
reads as follows: 

“Sec. 7 (a). No employer shall . . . employ any of his employees, whois 

engaged in commerce or in the production of goods for commerce— 





(3) For a workweek longer than forty hours . . ., unless such employee 
receives compensation for his employment in excess of the hours above 
specified at a rate not less than one and one-half times the regular rate at 
which he is employed.” 52 Star. 1063, 29 U.S.C.A. § 207a. 


5 See Levy, Belo Revisited, 15 Geo. Wasu. L. Rev. 39, 40 (1946). 
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Although the “regular rate’ problem has received a good deal of 
attention by a number of legal writers,* and has been most adequately 
treated by them, a short review of the courts’ interpretations touching 
on the “regular rate” is here helpful. 

The first definitions of ‘‘regular rate’’ and overtime were laid down 
by the United States Supreme Court in Overnight Motor Transporta- 
tion Co. v. Missel,’ decided in 1942. This case involved a fixed weekly 
salary for a workweek of widely fiuctuating hours. It was then held 
that overtime was to be computed, not by using the statutory min- 
imum rate as the “regular rate,” but by using a regular rate arrived 
at by dividing the hours actually worked into the weekly wage. Over- 
time, z.e., hours worked beyond the statutory minimum, was to be 
compensated by paying time and one-half of this regular rate. This 
formula was to be applied, whether the fixed weekly wage was in- 
tended for fixed regular hours, or for a workweek of fluctuating hours.*® 
At the same time, the Court also handed down its decision in Walling 
v. A. H. Belo Corp.*® which formed the basis for what has become 
known as the “Belo doctrine.” It held valid an employment contract 
providing for a fixed regular rate of pay which is not less than the 
statutory minimum wage, provides for time and one-half for over- 
time and guarantees not less than a stipulated weekly wage. In the 
Belo plan, the “contractual regular rate’’ bore such a relation to the 
weekly wage guaranty that an employee had to work fifty-four and a 
half hours before he became entitled to any pay in addition to the 
weekly guaranty. The Court here held that as a matter of law an 
employer and an employee may establish the “regular rate’’ by con- 
tract; it was said that because of the special situation in businesses 
where the hours fluctuate, it was best to give the widest scope to 
agreements among individuals so affected. These cases caused con- 
siderable confusion in the interpretation of the Act; indeed, the Belo 
decision was quickly adapted to many similar guaranty plan em- 


ployment contracts.’® 





® See, inter alia, Levy, Belo Revisited, 15 Gro. Wasn. L. Rev. 39 (1946); 
Lifton, The “Regular Rate” under the Fair Labor Standards Act, 9 Fev. Bar J. 3 
(1947); Burstein, The Mystery of the Missing Regular Rate of Pa ay, 3 Law. GuILp 
Rev. 411 (1948); Farmer, Overtime on Overtime: The Supreme Court in the Bay 
Ridge Case, 34 Va. L. Rev. 745 (1948); Comment, Overtime on Overtime, 16 
U. or Cut. L. Rev. 116 (1948); Dabney and Dabney, Regular Rate and the Bay 
Ridge Case: A Guide to Legislative Revision, 58 YALE L. J. 353 (1949). 

7316 U. S. 572, 62S. Ct. 1216 (1942). 

8 Under this formula the regular rate does not vary for the entire workweek. 
But where the hours were fluctuating from week to week, the regular hourly 
rate became less as the hours worked per week inc 4 

® 316 U.S. 624, 62 S. Ct. 1223 (1942). 


10 Levy, supra note 5, at 62. 








Bae 





i a ee ee 


a 

ee 
* 
ea 





PS eee 











January] COMMENTS 101 


Subsequently, during 1944 and 1945, the Supreme Court decided 
a series of cases as a result of which the authority of the Belo holding 
became quite doubtful. In Walling v. Helmerich & Payne, Inc." the 
validity of the so-called “‘Poxon”’ or split-day plan was in issue. Where 
formerly employees had worked eight, ten or twelve-hour shifts for a 
fixed daily wage, the ‘“‘Poxon’’ plan here called for a fixed specified 
rate for the first four hours of the workday, and time and one-half of 
that fixed rate for the second four hours of the workday. The total 
daily wage for such an eight-hour day was the same under the “old’”’ 
and under the “Poxon”’ plan, and an employee had to work eighty 
hours before he became entitled to “overtime” pay. In an unanimous 
decision, the Court decreed such a scheme invalid. The contract 
regular rate ‘was derived . . . from ingenious mathematical manipu- 
lations with the sole purpose being to perpetuate the pre-statutory 
wage scale.’ Regular rate was defined to mean the hourly rate 
actually paid for the normal non-overtime workweek. This definition 
was repeated in U.S. v. Rosenwasser,"* where it was laid down that 
the overtime provisions of the Act also applied to workers paid by 
piece rates. As in the Belo situation, the employer in Walling v. 
Youngerman-Reynolds Hardwood Company, Inc." established a con- 
tractual “regular rate’ of pay, but the weekly pay guaranty, unlike 
Belo, was set in specified piece rates. This plan was held invalid. The 
regular rate definition of the Helmerich & Payne and Rosenwasser 
cases was affirmed. But with regard to the right to specify by contract 
the “regular rate’ (as laid down in Belo), the Court said that this 
did not authorize computation of the regular rate “in a wholly un- 
realistic and artificial manner.”* It has been said that Belo was 
apparently distinguished on the ground that there the fixed regular 
rate was not so completely unrelated to the weekly payments actually 
received by the employees.’* Finally, in Walling v. Harnischfeger 
Corp.'? the Supreme Court held invalid a collective bargaining agree- 
ment between the Harnischfeger Corporation and the Union whereby 
incentive workers were paid on a piece basis, with a minimum hourly 
guaranty. Employees were paid for overtime a premium of fifty per- 
cent of the basic hourly rate which did not reflect the piece rate.'* The 





11 323 U. S. 37, 65 S. Ct. 11 (1944). 

12 Td. at 41. 

13 323 U. S. 360, 65 S. Ct. 295 (1945). 

4 325 U.S. 419, 65 S. Ct. 1242 (1945). 

Id. at 424. 

16 Levy, supra note 5, at 52. 

17 325 U.S. 427, 65 S. Ct. 1246 (1945). 

18 Actually most employees earned more at the piece rate than they could have 
earned at the basic hourly rate. 
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Court declared that the “regular rate’’ was to be computed from the 
higher piecework earnings actually received and not from the con- 
tract base rate. 

To most observers, at the time, it seemed that the Belo case had 
been, in effect, overruled by the 1944-45 cases.!* Chief Justice Stone 
recognized the contradiction in his dissent to both the Harnischfeger 
and Youngerman-Reynolds decisions,”° and federal courts of appeal 
ceased to rely upon the Belo case as controlling.” 

Yet, when another Belo-type situation came before the Court in 
Walling v. Halliburton Oil Well Cementing Co.” it refused to follow 
the recent line of cases, but reaffirmed Walling v. A. H. Belo Corp. 
In the Halliburton case, the contract basic rate bore such a relation 
to the fixed weekly guarantee that employees were entitled to com- 
pensation greater than the latter only if they worked more than 
eighty-four hours. Although the Helmerich & Payne, Youngerman- 
Reynolds and Harnischfeger cases were distinguished, the majority 
opinion seems to have been simply reluctant not to follow Belo even 
if it “doubted the wisdom of the Belo decision as an original propo- 
sition.’’* Shortly thereafter, it became apparent in 149 Madison 
Avenue Corp. v. Asselta* that the doctrine of the Helmerich & Payne, 
Youngerman-Reynolds and Harnischfeger cases was not repudiated 
by the Halliburton case. It was unanimously held in the Asselta case 
that the agreement (entered into as a result of a War Labor Board 
directive) called for a workweek in excess of forty hours without 
effective provision for overtime pay until a scheduled forty-six hours 
had been completed, and therefore the contract hourly rate was not 
the “regular rate.”’ 

At this stage it became obvious that attempts had to be made to 
reconcile the Belo-Halliburton doctrine with that of the other cases.* 
It was indicated in Asselta that the Belo doctrine should be limited to 
agreements which contain a “provision for a guaranteed weekly 





19 See Levy, supra note 5, at 57; Liftin, supra note 6, at 11. 

20 325 U.S. at 440. 

21 Walling v. Uhlman Grain Co., 151 F. 2d 381 (C.C.A. 7th 1945). “If the 
Supreme Court has not repudiated its holding in the Belo Case, it has come so 
close as to leave no room for its application except upon an identical state of 
act.” 151 F. 2d at 383. Quoted with approval in Walling v. Alaska Pacific Con- 
solidated Mining Co. 152 F. 2d 812, 814 (C.C.A. 9th 1945), and in Walling v. 
Richmond Screw Anchor Co., 154 F. 2d 780. 784 (C.C.A. 2d 1946), cert. denied 
328 U. S. 870, 66 S. Ct. 1383 (1946). 

2 331 U.S. 17, 67 S. Ct. 1056 (1947). 

23 331 U.S. at 26. 

*4 331 U.S. 199, 67 S. Ct. 1178 (1947). 

% For one interesting view, see Liftin, supra note 6, at 15 ff. 
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wage with a stipulation of an hourly rate.’’* A good resume of what 
then appeared to be the state of the law with regard to the “regular 
rate’’ of Section 7 (a) is furnished by Judge Jerome N. Frank:?? 


. . . Several circuit courts, including this court, had intimated, 
that in the light of decisions subsequent to Belo . . . the Supreme 
Court had narrowed the Belo doctrine almost to the vanishing 
point. But the opinion in Halliburton, and comments on Belo 
and Halliburton in Asselta, showed that this view was mistaken. 
. . . We incline to believe that the exception (i.e. the Belo doc- 
trine) has these limitations indicated in the Belo opinion: The 
mere fact of a guaranteed wage does not suffice; in addition, 
there must be, as there was in Belo and Halliburton, a condi- 
tion of irregularity or instability of work, so that the guaranty 
yields the employees a stability of employment and income 
otherwise absent. The Supreme Court has not explicitly stated 
the needed quantum of irregularity, and we must ascertain it 
with the aid of such guides as the Court has implicitly provided. 
Since the Court has unequivocally said that Belo was correctly 
decided, we believe that, if the irregularity in any case is at least 
as great as in Belo, a fair guarantee will bring that case within 
the exception. 
Tue Bay Ripce Case 


The question, whether premium pay for overtime work, holidays, 
etc., was to be included in the computation of the “regular rate’’ of 
pay under Section 7 (a) of the Act did not reach the Supreme Court 
until it had to decide Bay Ridge Operating Co. v. Aaron.”* In its most 
recent statement on the subject, Interpretative Bulletin No. 4, 
(November, 1940), the Wage and Hour Division had said that 
“. . Extra compensation paid for overtime work, even if required to 
be paid by a union agreement or other agreement between an em- 
ployer and his employees, need not be included in determining the 
employees’ regular hourly rate of pay.’’?® But a situation not unlike 
Bay Ridge had come before the Federal Court in Wisconsin already 
in 1943. Pursuant to a collective bargaining agreement, stevedores in 
Milwaukee were paid seventy-five cents per hour from 7:00 A.M. to 
6:00 P.M. (“contract straight time’’) and eighty-five cents per hour 
for work from 6:00 P.M. to 7:00 A.M. on weekdays and all day on 
Sundays and holidays (‘‘contract overtime’). Judge Duffy held that 
the “contract overtime” did not correspond to the overtime as in- 


26 331 U. S. at 209; see also Aaron v. Bay Ridge Operating Co., 162 F. 2d 665, 
666 (C.C.A. 2d 1947). 

27 McComb v. Utica Knitting Co., 164 F. 2d 670, 673 (C.C.A. 2d 1947). 
a oe _ U. S. 446, 68 S. Ct. 1185, rehearing denied 325 U. S. 838, 69 S. Ct. 10 
2° Interpretive Bulletin No. 4, § 69, W. H. Man. 50: 9, 22-23. 











104 WISCONSIN LAW REVIEW [Vol. 1956 


tended by the statute, but was the “regular rate’’ to be paid for night 
work, Sunday and holiday work. ‘The higher rate was merely an in- 
ducement to accept employment at times which were not as desirable 
from a workman’s standpoint.’’*° 

In the Bay Ridge situation, there existed a collective bargaining 
agreement between the New York stevedoring companies and the 
International Longshoremen’s Association which provided, inter alia: 
(1) for a basic workday of eight hours and a basic workweek of forty- 
four hours, (2) “contract straight time rates’’ for the period of 8:00 
A.M. to 12 Noon and from 1:00 P.M. to 5:00 P.M. Monday through 
Friday, and from 8:00 A.M. to 12 Noon on Saturday, (3) “Contract 
overtime rates’ for work at all other hours, including meal hours, 
Sundays and certain specified holidays. Contract overtime pay was 
one and one-half times the straight time rate for most types of cargo. 
The case was an extraordinary one because of the unusual conditions 
in the stevedoring industry: employment in the industry is highly 
variable from day to day, and the stevedores change their employers 
accordingly. Rates for night work had been higher than day rates 
since at least 1887, and since 1916 the differential had been about 
fifty percent.** Here, individual employees® sued and claimed that 





3° International rye Association, Local 815 v. National Terminals 
Corp., 50 F. Supp. 26 (E.D. Wis. 1943), aff'd sub. nom. Cabunac v. National Ter- 
minals Corp., 139 F. 2d 853 (C.C.A. 7th 1944); cited with approval in Aaron v. 
Bay Ridge Operating Co., 162 F. 2d 665, 668 (C.C.A. 2d 1947). 

%1 Work in the stevedoring industry has always been of an extremely casual 
nature, because of the presence of such factors as the times of arrival of ships, 
the necessity of speedy unloading and reloading after arrival, variations in tides, 
weather conditions, etc. Hearings before the Committee on Education and 
on H. R. 2083. House of Reps., 81st Cong., Ist Sess., Vol. I, 161 (1949). Unpre- 
dictability is characteristic of the industry’s operations. 

In order to decasualize the industry as much as possible the employee organi- 
zations have resorted to the use of premium payments for work done at undesir- 
able hours or under hazardous working condition. As early as 1872, the New 
York unions were demanding extra rates for night work. That same year this 
demand (for wage differentials) procured them an advance to forty cents an 
hour for day work, eighty cents for night work and one dollar for Sundays. 
Barnes, The Longshoreman, 77 (1915). There was no written ment. 

The amount of the differential paid varied directly with the then prevailing 
economic conditions and with the union’s strength during the period of negotia- 
tion. From 1887 on the night-time (or overtime) rate on the East Coast has 
generally been 50% higher than the daytime rate, although there have been 
some occasions when the night-time rate has not been as high as time and one- 
half. Nevertheless, on occasion it has been more than that. On the West Coast, 
the night-rate has been almost uniform since 1919, being 50% higher than the 
daytime-rate. Rates on both coasts have been higher for Saturday and Sunday 
work, and for certain types of premium cargoes. 

The key-term in this problem,—overtime—has had a more or less special 
meaning in the stevedoring industry. “{It] . . . was applied to the night hours by 
the I. L. A. on the Great Lakes and on the Pacific Coast as early as 1902, and in 
New York as early as 1907 by the employers, and in 1910 by the I. L. A. It was 
used by the National Adjustment Commission in 1918 to include the night 
hours.” Hearings before a Subcommittee of the Committee on Labor and Public 
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their “regular rate’’ of pay under the contract and under Section 7 (a) 
of the F.L.S.A. was the average hourly rate computed by dividing the 
total number of hours worked during the workweek for any single 
employer into the total compensation received from such employer 
during that week, and that they were entitled to statutory overtime 
for all hours in excess of forty in any workweek for any one employer 
on the basis of such regular rate. The stevedoring companies con- 
tended that the straight time rates were the “regular rates,”’ and 
that the contract overtime rates were intended to cover the statutory 
excess compensation. The Supreme Court held that the “regular 
rate’’ cannot be arranged through a collective bargaining agreement 
but must be determined “as an actual fact’’ by dividing the wages 
actually paid by the hours actually worked in any workweek; it is the 
hourly rate actually paid for the normal non-overtime workweek. 
Overtime premium was defined as: ‘Extra pay for work, because of 
previous work for a specified number of hours in the workweek or 
workday, whether the hours are specified by contract or by statute,’’* 
and such overtime premium compensation should be excluded from 
the computation of the “regular rate’’ and offset against statutory 
overtime. But a higher rate paid as job differential or shift differential, 
or for Sunday or holiday work as such was not such an overtime 
premium. 

The Court concluded that here the contract overtime rate was a 
shift differential and must be reflected in the employee’s “regular 
rate.”’ It may be credited against statutory overtime, and the size of 
the shift differential does not change this fact.™ 

Mr. Justice Frankfurter, joined by Justices Jackson and Burton, 





Welfare on S. 336 and H. R. 858, U. S. Senate, 81st Cong., 1st Sess. 768 (1949). 
_ The claimants in Bay Ridge contended that the word overtime was a misnomer 
in their industry. Their overtime rate was merely a higher rate used to com- 
pensate workers for hours which were not very desirable. In most industries, this 
1s considered a shift differential, rather than overtime. Hearings before the Com- 
mitiee on Education and Labor on H. R. 2033, House of Reps., 81st Cong., 1st Sess., 
Vol. I, 604, (1949). 

This is not the meaning of “overtime” as ordinarily thought of in terms of the 
F.L.S.A. The fact that the unions were able to point to a historical interpretation, 
as outlined above, caused the Court to give considerable weight to this fact in 
determining the computation of the re; rate of pay in the Bay Ridge case. 

32 The suit was opposed by the union, 334 U. S. at 454, 68 S. Ct. at 1192. 

33 Td. at 450, n. 3. 

* An interesting, though logical limitation upon the Bay Ridge rule was ex- 
pressed in Moyd v. Atlantic Greyhound Corp., 170 F. 2d 302 (C.C.A. 4th Oct., 
1948). There, bus terminal shoeshine boys were compensated only by the amounts 
received by them and by tips, and the Court of Appeals held that where there 
was, as here, no regular rate of pay, the right to recover wages and overtime 
must be determined under the statutory minimum wage provisions. Shoeshine 
fees and tips could not be treated as normal wages for the computation of the 
regular rate. 
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dissented strongly, stating that in view of the peculiarities of the 
stevedoring industry, the parties should not be prevented from 
achieving, through the collective bargaining process, results essen- 
tially in accord with the purpose of the F.L.S.A. 


Tue Bay RipGe RULE IN PRACTICE 


Shortly after the Supreme Court handed down its decision, the 
Wage and Hour Administrator tried to meet the new problem with 
the issuance of new interpretations.* It should be noted here that 
the F.L.S.A. does not provide the Administrator with rule making 
powers.* But his “interpretations” have acquired great importance, 
because of the “good faith defenses’”’ which the Portal-to-Portal Act 
of 1947 gave to employers who rely (and had relied) on the Adminis- 
trator’s interpretations and rulings.*” Two recent cases provide an 
indication of what constitutes a “good faith reliance’: Where the 
employer relied upon the advice of an inspector of the Wage and 
Hour Division he was held not relieved from liability, where this 
advice was inconsistent with the well publicized interpretations and 
rulings of the Administrator.** But where, in a “regular rate’’ case, 
the employer relied upon the ruling contained in a letter to an em- 
ployers’ association by a Regional Attorney it was held that there 
was a sufficient good faith reliance upon the administrative ruling 
of the Administrator.*® 

The Administrator’s interpretations, as stated in Release PR-161, 
provided, in summary, that premium payments for work on Satur- 
days, Sundays, holidays or at night need not be included in the regu- 
lar rate and may be offset against statutory overtime compensation 
if the payment of these premiums is contingent upon the employee’s 
having previously worked a number of hours or days specified as his 
bona fide standard daily or weekly working period. But where such 
premiums are paid without regard to the number of hours or days 





38 Wage and Hour Division Release PR-161 July 11, 1948, W. H. Man. 50:646. 
Originally enforceable effective September 15, 1948, the enforcement date was 
postponed to October 18, 1948, pursuant to Release PR-169, October 11, 1948. 

* See 29 Cope Fep. Rees. § 775.1 (Supp. 1946) where it is said that the final 
authority for the interpretation of the Act is vested in the courts. Interpretations 
merely represent the Administrator’s construction of the law which will guide 
him in the performance of his administrative duty, and are subject to revision 
not only by the courts, but by the Administrator himself. Cf. Dabney and Dab- 
ney, supra note 6, at 354 n. 6. ; 

37 Portal-to-Portal Act of 1947, 61 Srar. 84 (1947), 29 U.S.C.A. § 216, 251-62. 
Section 10 of that Act furnishes the “good faith’’ defense to claims arising out of 
the Bay Ridge rule. 

38 Burke v. Mesta Machine Co., 79 F. Supp. 588 (W.D.Pa. 1948). 

39 Moss v. Hawaiian Dredging Co., 83 F. Supp. 528 (N.D.Cal. 1949). 
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previously worked in the day or workweek, but are paid for work on 
Saturdays, Sundays, holidays, or at night as such, they must be 
included in the regular rate. In determining whether premiums are 
paid for time worked in excess of a bona fide standard, or merely be- 
cause a period of work is less desirable, not only the terms of an ap- 
plicable contract but also the actual practice of the parties will be 
considered by the Administrator. Let us see how these rules were 
applied to some situations in practice.*® 

Saturday and Sunday premiums. As has just been indicated a 
premium paid to an employee solely because he works on a Saturday 
or Sunday must be reflected in his regular rate. But if a premium 
would normally be payable to an employee for work on Saturday or 
Sunday because of work previously performed in the workweek and 
a contract requires premium compensation for work on these days, 
the premiums may be treated as true “overtime premiums” and 
may be credited against statutory overtime compensation.“' To take 
advantage of this interpretation of the Administrator, the workweek 
must be established to begin on a day of the week, so that Saturdays 
and Sundays will normally fall within the statutory overtime hours. 
It is not necessary that each employee work a full forty hours before 
the premium rates paid for Saturday or Sunday work be considered 
true overtime premiums, but this ruling applies to a plant or identifi- 
able employee group basis. Thus an employee who was excused under 
a bona fide plant practice, or was absent from work because of sick- 
ness, etc., and works on Saturday or Sunday and receives premium 
rates for these days will not receive “overtime on overtime,” but the 
premiums so paid will be considered true overtime premiums.“ Where 
a contract established an arbitrary continuous workweek with the 
sixth and/or seventh day off, and corresponding premium pay for 
work on such days, the situation will be treated the same way as 
where the sixth and seventh day fall on Saturday and Sunday, 
respectively. 

In this connection, it is interesting to observe what some labor 
union and employer quarters in Wisconsin conceive the Saturday, 
Sunday and holiday premium to be. Those contacted“ were unani- 

40 A good analysis of PR-161, and its application, may be found in 10 N.A.M. 
Law Dicaest 57 (1948). 

“1 W. and Hour Division Opinion Letters, July 29, 1948; August 2, 1948, 23 
Lab. Rel. Rep. (Wages and Hours) 1339, 1340 (1948). 

42 Wage and Hour Division Opinion Letters, August 27, 1948, August 30, 31, 
1948, 22 Lab. Rel. Rep. (Wages and Hours) 1394 et seg. (1948). 

48 Wage and Hour Division Opinion Letter, October 29, 1948, 23 Lab. Rel. 


Rep. (Wages and Hours) 1501 (1948). 
“4 Largely lawyers representing employers and labor unions. 
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mous in regarding Sunday and holiday premiums as being paid for 
work performed during undesirable hours. The only difference in 
opinion is to be found with regard to Saturday premiums, and the 
difference is between A.F. of L. and C.I.O. sources. It seems that the 
C.I.0. source considers the Saturday premium being paid because 
Saturday normally falls within the statutory overtime period,“ while 
the A.F. of L. representative includes Saturday premiums amongst 
those being paid for undesirable hours.“ 

Night work premiums. It had been established already before the 
Bay Ridge decision that premiums paid as shift differentials are not 
overtime premiums which can be offset against statutory overtime,*” 
and consequently they must be included in the computation of the 
“regular rate.” 

Daily overtime premiums are treated by the Administrator similar 
to Saturday and Sunday premiums. Premiums paid for work after, 
e.g., 5:00 P.M. could be credited against weekly statutory overtime 
if the statute or contract requires payment of premium compensation 
for hours in excess of a specified daily standard, and if the time worked 
after 5:00 P.M. normally falls within the daily overtime period, al- 
though the contract calls for premium rates for all work after 5:00 
P.M. 

If a contract requires premium pay for work before the start of a 
regular shift, the Administrator has stated that such pre-shift work 
may be treated as excess time worked, if an employee’s workday is 
one of twenty-four consecutive hours and if the pre-shift work is per- 
formed during the previous twenty-four-hour day after the employee 
has worked the regular shift.*® 

Holiday work. Since it is generally recognized that premiums for 
holiday work are being paid to reward employees for undesirable 
hours, and not as true overtime, it would seem that these premiums 
would have to be included in the “regular rate.’’ However, in situa- 
tions where the contract provides for the payment of holiday work 
at double time, the Administrator indicated that such double time 

45 “| |, Where we have a workweek established on Monday through Friday the 
employer can pay time and a half for yy oF and take credit for such pre- 
miums as proper overtime pay.’’ Excerpt from C.I.O. letter. 

«6 “|. We will not voluntarily yield those premium pay provisions which have 
found their way into our agreements after many years of struggle and effort, 
merely because to continue them in the agreement in their present form might 
impose additional liabilities on the employer under the Bay Ridge decision.” 
Excerpt from the A.F.L. letter. 

‘7 See note 30 supra. 

48 Wage and Hour Division Opinion Letter, August 30, 1948, 22 Lab. Rel. 
Rep. (Wages and Hours) 1395, 1397, (1948). 

4 W. and Hour Division Opinion Letter, August 18, 1948, 22 Lab. Rel. 
Rep. (Wages and Hours) 1392 (1948). 
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need not be included in the “regular rate,’’ where the employee would 
be paid for straight time even if he did not work on the holiday. Thus, 
the straight time pay which represents idle holiday pay may be 
excluded from the regular rate, but the Administrator has limited 
this interpretation to situations where there is a bona fide agreement 
providing for idle holiday pay, and where “the amount so paid is 
the approximate equivalent of the employee’s normal earnings for a 
similar period of time.’’®° 


THE WISCONSIN EXPERIENCE 


Industries affected. All the Wisconsin labor relations lawyers con- 
tacted agree that the ‘‘overtime on overtime’”’ problem is an impor- 
tant factor in the building and construction trades field.*1 The em- 
ployment situation there is not unlike the stevedoring industry. 
Employees may work for several contractors during the same week; 
the work is subject to weather conditions, and therefore work on 
Saturday and holidays is not infrequent.* Because of the localized 
nature of this industry’s operations, there remains still the question 
whether in a particular case the F.L.S.A. would apply. 

The problem is also still acute in industries where there exist con- 
tinuous ’round the clock operations. In most cases, the employees 
begin their workweek on days other than Mondays, and the Adminis- 
trator’s interpretation with regard to “Sixth and Seventh Day Con- 
tracts’ would apply.** Under these circumstances, premium compen- 
sation for Sunday work where Sunday falls on a day other than the 
sixth or seventh day in the workweek, would have to be included 
in the computation of the “regular rate’ and would not be deductible 
from statutory overtime compensation. In some plants with ’round- 
the-clock operations, so-called swing shift schedules are prevalent. 
Under this system, an employee may work on the first and second 
day of the workweek, be “off” on the third and fourth and then work 
on the fifth, sixth and seventh days, the individual schedules varying 

50 Wage and Hour Division Opinion Letter, July 29, 1949, 22 Lab. Rel. Rep. 
(W: and Hours) 1335, 1339-40 (1948). If an employee receives straight time 
pay for idle holidays, but only time and one-half for worked holidays, then the whole 


compensation must be included in the computation of the re; rate. Opinion 
Letter, September 15, 1948, 22 Lab. Rel. Rep. (Wages and Hours) 1418 (1948). 

51 Cf. 23 Lab. Rel. Rep. (Wages and Hours) 1471 (1948); Id. at 1556 (1949). 

5 But see The Milwaukee Journal, April 2, 1949, p. 8, col. 1 for a story indi- 
cating an end to Saturday work at least among Milwaukee bricklayers and 
masons. 

53 Such as firemen, plant guards, coke plants, certain department of steel 
mills, foundries, paper mills, public utilities, etc. 

uW and Hour Division Opinion Letter, October 29, 1948, 23 Lab. Rel. 
Rep. (Wages and Hours) 1501 (1948). 
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from week to week. Should an employee be “‘called in” on the sched- 
uled “off’’ days, he would receive premium compensation according 
to the prevailing contract. And in view of the Administrator’s Opinion 
Letter of February 1, 1949, it would seem that such “call in day’”’ 
premiums must be included in the “regular rate’’ computation under 
the Act. 

Remedial action. Of the twelve Wisconsin employer-employee rela- 
tionships on which information could be obtained, and which ap- 
peared to be more or less affected by Bay Ridge, it was found that in 
four cases appropriate changes in the collective bargaining agreements 
were effected. In three cases the hours of the work-schedule were 
changed to conform with the Wage and Hour Division’s interpreta- 
tions, while no changes whatever were effected in the remaining five 
samples. In those instances, where contract and work-schedule re- 
mained unchanged, the following reasons were given for the passive 
attitude: (1) Willingness of the respective labor unions to agree not 
to prosecute claims as a result of Bay Ridge. (2) Expectation by 
employers that “the law would be changed immediately upon the 
new Congress convening.”’ They felt that a Republican Congress 
would be reelected, and for that reason the conditions brought about 
by this decision would be obliterated as soon as Congress could get 
around to passing a new law on the subject.*’ (3) Some thought that 
the decision presented no real problem, cases of liability were too 
infrequent to merit changes of the collective bargaining agreement, 
or the Administrator’s interpretations had greatly lessened the 
chances of additional liability. (4) A representative of building trades 
unions indicated as a strong motive for his unions’ passive attitude 
the uncertainty, ‘‘whether Building Trades are devoted to interstate 
commerce.” 

The Unions’ position. There appears to be practically universal 
agreement amongst those consulted that unions had no desire to 





55 23 Lab. Rel. Rep. (Wages and Hours) 1575 (1949). 

5% See also Statements in behalf of the Milwaukee Solvay Coke Company, 
Milwaukee, Wisconsin in Hearings before the Committee on Education and 
on H. R. 2033, House of Reps. 8lst Cong., Ist Sess. Vol. II, 1281, 1949, and 
Hearings before a Subcommittee of the Committee on Labor and Public Welfare on 
S. and H. R. 858, U. 8. Senate, 81st Cong., 1st Sess. 631 (1949). 

5’ This “political motive” was given by one “union” attorney, and by two 
representing employers. One opinion, issued prior to the November 1948 Presi- 
dential Election stated: “It is my opinion that, if a Republican Administration 
and Congress is elected, we may expect remedial legislation. I am inclined to 
think, however, that since Mr. Truman is rather heavily committed to the 
unions, he would veto any bill that was passed which would deny to the em- 
ployees the windfall made available in the Ba ay Ridge Case. It is doubtful that a 
veto could be overridden in a Congress elected on November 2 [1948] with Mr. 
Truman as the winning candidate.” 
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exploit the windfall of the Bay Ridge decision and, very frequently, 
unions have given assurances to that effect to their management 
counterparts. While the A.F. of L. pointed out that they could not 
control the right of the individual employee to take advantage of the 
law (as was, indeed, the case in the Bay Ridge situation itself), the 
C.1.0. informant claimed that employers were “misinformed” by 
employers’ associations and, as a result, became unduly alarmed 
about potential liabilities. 

Contract Clauses. (1) In the “call-in day’’ situation, previously 
described, union and management agreed upon a provision whereby 
the “call-in day’’ was transformed into an ordinary non-premium 
workday, whenever the total hours worked during a workweek in 
which the employee worked on a “call-in day’”’ exceeded forty (includ- 
ing work on the non-scheduled work-day). In such a case, the clause 
reduces the “bona fide standard weekly work-period’’ by the number 
of hours worked on the “call-in day.’’ Overtime premiums were 
paid for hours worked in excess of this reduced weekly standard, but 
they were thought to be deductible from statutory overtime (and 
not to be included in the “regular rate’’ computation), apparently 
on the theory of the Administrator’s Opinion Letter of July 14, 1948.5* 
(2) In another contract, the parties incorporated the Administrator’s 
split holiday pay-formula®® to cope with the holiday situation. (3) 
Overtime premium-clauses for Saturday or Sunday work were changed 
in one contract by adding the qualification “‘when it is the sixth or 
seventh day worked in the workweek.’ The possibility of pyramiding 
of overtime was met by the statement: ‘“When two or more types of 
overtime compensation are applicable to the same hours of work, 
only the higher overtime rate shall apply.” (4) A further method used 
was to substitute “sixth consecutive day’’ and “seventh day of the 
workweek” for “Saturday” and “Sunday,” respectively. (5) Not in- 
frequently, there simply was added to the agreement a so-called 
omnibus protective clause, of which the following is representative: 

No overtime shall be pyramided. No employee shall receive 

daily and weekly overtime for the same hours worked. If all the 

foregoing premiums cannot be considered true overtime pre- 
miums in full payment of the statutory premium liability for 
overtime, it is agreed that in lieu of said premium the company 
will pay overtime for work performed in such week on such 


basis as will return to the employee the same gross earnings had 
the old premium basis been retained and such premium been 


68 22 Lab. Rel. Rep. (Wages and Hours) 1313 (1948); this Letter was later 
clarified in a later Opinion Letter (September, 1948) 22 Lab. Rel. Rep. (Wages 
and Hours) 1405 (1948). 

58 See note 50, supra. 
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considered full payment against any statutory premium lia- 

bility. 

In Wisconsin, then, the Bay Ridge decision seems to have engen- 
dered relatively few problems and issues. While such problems as 
did arise in selected industries became, of course, bargaining issues, 
they seem to have been settled in just about all cases to the mutual 
satisfaction of the parties concerned. In some cases, they resulted in a 
rearrangement of working-hours or caused amendments to be drawn 
to existing collective bargaining agreements, yet it appears that 
most industries have not conformed to the strict interpretation of 
the rule and have not upset existing methods of compensation, even 
at the risk of incurring some liability. Instead, existing contracts 
have been permitted to continue unchanged, in anticipation of the 
enactment of curative legislation by Congress. 


Economic IMPLICATIONS 


The economic aspects of the Supreme Court’s decision are almost 
impossible to assess with any degree of accuracy. As for the present 
liability incurred, estimates have ranged as high as five billion dollars, 
while the settlement figure which would take care of all existing 
claims has been estimated as low as ten-twenty million dollars. 

Because the hearings held by committees of the Senate and of the 
House of Representatives have been primarily concerned with the 
stevedoring industry, the available information as to the cost of the 
Bay Ridge decision in dollars is found in figures submitted by that 
industry’s representatives. Louis Waldman, General Counsel of the 
I.L.A., in testifying before the Senate committee on the two bills 
introduced to outlaw “overtime on overtime’”’ payments, said: “My 
opinion as to the cost of the suits to the defendants would be based 





60 For decisions denying reformations of collective boeing, contracts so as 
to make them com ly with the F.L.S.A., see Adams v. Union Dime Sav. Bank, 
144 F. 2d 290 (Ce . 2d 1944), cert. denied 323 U. S. 751, 65 S. Ct. 85 (1944) 
and Greenberg v. Arsenal Bldg. Corp., 144 F. 2d 292 (C.C.A. 2d 1944). 

The U. S. Supreme Court has also held, prior to the enactment of the Portal- 
to-Portal Act of 1947, that an employee may not waive his right to overtime 
compensation under the F.L.S.A. either before or after the overtime work has 
been performed. Brooklyn Savings Bank v. O’ Neil, 324 U. S. 697, 65 S. Ct. 895, 
rehearing denied 325 U. 8S. 893, 65 S. Ct. 1189 (1945); D. A. Schulte v. Gangi, 
328 U.S. 108, 66 S. Ct. 925 (1946); cf. Note, 43 Cox. L. Rev. 355, 359 (1943). 

However, Section 3 of the Portal-to-Portal Act of 1947 authorizes, under certain 
conditions, compromise settlements and waivers by employees of all claims 
rior to May 14, 1947 and validates compromise settlements made 


pa wy 92 
before May 14, 1947 if they satisfy these conditions. This section does not affect 


claims accruing on or after May 14, 1947. See W. H. Man. 7:177, 75:658. 
6 Hearings before a Subcommittee of the Committee on Labor and Public Wel- 
fare on S. 336 and H. R. 858, U. S. Senate, 81st Cong., Ist Sess., 179, (1949). 
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on the estimate of the Maritime Commission and on the statements 
that the employers make. They figure it may run between 300 to 
500 million dollars.’’® 

On January 27, 1949, Chairman W. W. Smith of the Maritime 
Commission in a letter to Representative John Lesinski, Chairman 
of the Committee on Education and Labor, gave some figures on 
potential liability of the Government and industry as the Commission 
viewed the suits: ‘“The pending litigation itself affords no adequate 
basis for computation. There are approximately 250 separate suits 
now pending in various Federal and State courts . . . against at least 
200 different defendants, including stevedores, terminal operators, 
steamship lines, and other waterfront employers. . . . 

“ . . in one suit alone, approximately 6,000 claimants are joined 
as parties plaintiff against more than 100 different defendants; in 
another suit, against only two defendants, claims are alleged in the 
amount of $21,500,000, and in still another suit claims against ten 
defendants are alleged in the amount of $10,000,000. 

“Tt is conceivable that this liability may amount to as much as 
$75,000,000, which may be materially reduced . . . if the portal-to- 
portal and other defenses now waiting trial are ultimately sustained. 
This figure is exclusive of plaintiffs’ attorney fees, statutory court 
costs, the expense of defense of this litigation, and the administrative 
cost of computation and disbursement of such amounts as may 
eventually be determined to be due employees. . . . 

“This figure also does not represent the total government liability 
under stevedore contracts with the Army, Navy, and War Shipping 
Administration, which, according to the National Federation of 
American Shipping, may amount to $260,000,000. In the Bay Ridge 
case, the majority opinion took occasion to observe that . . . the 
Government’s liability under stevedore contracts alone might reach 
$340,000,000.’’* 

Mr. H. D. Stevenson, President of M. P. Smith and Sons Co., Inc., 
testified before the Senate Subcommittee in March of this year. He 
said ““M. P. Smith & Sons has been sued in eleven double overtime 
cases. As far as we can determine these complaints seek damages in 
excess of $43,000,000. We have no idea of the amount of our actual 
liability from these suits." 

Hearings before a Subcommittee of the Committee on Labor and Public Welfare 
on S. 336 and H.R. 858, U. S. Senate, 81st Cong., 1st Sess., 41 (1949). 
anes at 375, 376. But cf. 334 U. S. 446, 454 n. 7., 68 S. Ct. 1186, 1191 n. 7 


* Hearings before a Subcommittee of the Committee on Labor and Public Wel- 
fare on S. 336 and H. R. 858, U. S. Senate, 81st Cong., 1st Sess., 96 (1949). 
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Phineas B. Blanchard, President, Turner and Blanchard, Inc., 
testified before the same committee that ‘“‘to the best of our knowledge 
our potential liability will run about $3,000,000, not taking into 
account the 100 percent penalty.” 

The liability of the West Coast firms, while considerable, does not 
measure up to the amounts of the East Coast firms. 

In addition to the companies connected with the stevedoring in- 
dustry, Mr. Walker Cisler, Executive Vice-President, The Detroit 
Edison Company, testified on the difficulties wh:ch beset the public 
utility industry as a result of this problem. Specifivs'ly, he thought 
that if the decision of the Supreme Court was held ts apply to their 
situation . . . “our potential liability for overtime on overtime which 
is not contemplated by our contracts and our pay practices could 
run well over $1,000,000 annually.’ 

Brigadier General Frank Besson, Assistant Chief of Transpor- 
tation, Department of the Army, informed the Senate Subcommittee 
that “the Corps of Engineers has estimated that the additional direct 
cost to date to the government on current cost-plus-a-fixed-fee con- 
struction projects would approximate $14,950,000 with an anticipated 
future additional direct cost of $4,250,000 . . . exclusive of such in- 
direct costs as result from court action, administration, and other 
indirect and intangible costs.”’®” 

Among the industries that believed they had an interest of a mag- 
nitude requiring their presence at the Senate hearings were the 
public utilities, meat packers, ship scaling contractors, brewers and 
the retail bakers. These industries submitted no figures as to potential 
liability. However, the economic ramifications are far greater when 
analyzing labor union contracts. The Monthly Labor Review published 
a study in October 1947 representing an analysis based on a selection 
of 437 union agreements which were in effect in the latter half of 
1946, covering slightly over 2,000,000 workers in 31 manufacturing 
and non-manufacturing industries. Therein it was stated: “Almost 
half the agreements, covering over 750,000 workers in the sample, had 
provisions requiring penalty pay for work performed on Saturday 
as such; and about 60 percent, covering a similar proportion of work- 
ers, required penalty rates for Saturday work as such. In these agree- 
ments, more than 80 percent of the workers who received premium 
pay for Saturday or Sunday as such were paid time and a half for 





% Hearings oa a Subcommittee of the Commitiee on Labor and Public Welfare 
on S. 336 and H.R. 858, U. 8. Senate, 81st Cong., Ist Sess., 89 (1949). 

* Td. at 85. 

87 Td. at 382. 
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Saturday work and double time for Sunday work, irrespective of the 
number of hours previously worked during the week. 

“About a fourth of the agreements, covering approximately 40 
percent of the workers in the sample, specified time and a half for 
work on the sixth consecutive day. About 30 percent, covering about 
25 percent of the workers, specified a premium rate for work on the 
seventh consecutive day; half of these workers received time and a 
half for work on the seventh day and the other half, double time.’’®* 


REMEDIAL LEGISLATION 


The magnitude of the economic aspects of the Court’s decision 
has had a profound influence on the members of the 81st Congress. 
The action taken by the Congress has been in two directions. First, 
a bill designed to eliminate the possibility of ‘overtime on overtime”’ 
computations in determining the “regular rate’’ of pay, H. R. 858, 
was introduced in the House of Representatives on January 5, 1949. 
This bill was passed without delay and sent to the Senate, where a 
separate sub-committee of the Committee on Labor and Public Wel- 
fare was set up to consider only the “overtime on overtime’’ problem. 
H. R. 858 applied only to the stevedoring and building construction 
industries. The Senate Committee on Labor and Public Welfare, on 
recommendation of the sub-committee, recommended two amend- 
ments to the bill. The amendments extended coverage of the bill by 
dropping limitations to specified industries and made the application 
of the bill retroactive, to wipe out existing claims, as well as pros- 
pective.®® 

Some of the considerations which prompted the committee to 
include the amendment on retroactivity were: ‘‘1. The claims are 
in the nature of windfalls and in derogation of the agreements as 
understood in the past by the contracting parties. . . . 

“2. Without retroactivity, the effect upon many companies may 
be disastrous. 

“3. In the Committee’s view, the ‘notice argument’ [the Ad- 
ministrator’s 1943 letter in regard to overtime computations in the 
stevedoring industry] is deprived of its persuasive force in light of (1) 
the division of view among responsible government officials, (2) the 
length of the period during which the parties observed premium pay 
practices without the issue being raised, and (3) the fact that there 





* U.S. Dept. of Labor, 65 Montruty Lasor Review 419 (1947). 
69 24 Lab. Rel. Rep. (Wages and Hours) 1753 (1949). 
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was a reasonable question as to the correctness of the Administrator’s 
view.”’7° 

An attempt by Congressman Lesinski to obtain unanimous consent 
of the House to accept the Senate’s amendments was made during 
the week of May 30, 1949, but failed. The C.I.0., through its legis- 
lative representative, Nathan Cowan, called this move an attempt 
to deprive the workers of ‘‘vested rights confirmed by the Supreme 
Court . . . shocking and indefensible.’ However, it appears at this 
time that the House will pass H. R. 858 with the Senate amendments, 
effectively removing the threat of considerable liabilities to govern- 
ment and industry.” 

The second manner of resolving the problem is found in the pro- 
posed amendments to the Fair Labor Standards Act of 1938, which 
the Committee on Education and Labor, House of Representatives, 
has reported out as H. R. 3190. The Committee stated in its report 
on this bill that “as a consequence of the failure of the present act 
[F.L.S.A. of 1938] to define the term ‘regular rate,’ upon which the 
payment of overtime is based, varying judicial interpretations have 
indicated certain limitations in the law. In some instances, wage 
plans which do not appear to be in accordance with the general 
purposes of the act have received judicial sanction. In others, the 
law appears unnecessarily to impose restrictions upon bona fide 
methods of payment which are consistent with the objectives of the 
act. 
“Clarification must be sought by denoting the types of payment 
to be excluded in determining the ‘regular rate,’ and by indicating 
the types of premium payments which are creditable against over- 
time pay required by the act.’’” 

Because the Committee expressed itself desirous of insuring that 
an employee receives a sum of fifty percent greater for hours worked 
in excess of forty, two devices are to be outlawed. The first is the Belo 
Plan.” The fact that the employee is to be paid time and one-half 
of an arbitrarily fixed regular rate of pay under this plan, did not, in 
the opinion of the Committee, justify failure to pay full time and 
one-half for each hour in excess of forty, based on the employee’s 
actual compensation for forty hours. The second device was that of 





70 24 Lab. Rel. Rep. (Wages and Hours) 1762 (1949). 

1 Jd. at 1771. 

7 Meanwhile, this amendment has become law, having been signed by the 
President on July 20, 1949. As a consequence, preliminary interpretations were 
issued by the Administrator in Wage and Hour Division Release PR-191, July 
21, 1949, 24 Lab. Rel. Rep. (Wages and Hours) 1823 (1949). 

2H. R. Rep. No. 267, 81st Cong., Ist Sess. 14 (1949). 


%4 See note 9, supra. 
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the “fluctuating workweek.’’* The Committee believed that the ob- 
jectives of the Act’s overtime provisions were defeated by such 
schemes and banned their further use in a new Section 7 (c) of the 
proposed Act.”* However, the Secretary of Labor will have the power 
to permit guaranteed weekly wage contracts in those cases where 
the rate of pay (at least $1.50 per hour) is high enough to prevent 
evasion of the overtime provisions.”” 

In regard to the “regular rate,’’ the Committee believed that “there 
is need for statutory clarification of the term ‘regular rate’ in order 
to remove, so far as possible any uncertainty as to meaning... . ” 
Section 7 (d) of the proposed bill defines and delimits such payments 
to employees as the Committee believes should be excluded in the 
computation of the “regular rate” of pay and “ . . . makes it clear 
that all other remuneration for employment should be included in 
calculating this rate.’’7* Amongst the payments to employees which 
under the proposed Section 7 (d) are to be excluded from the com- 
putation of the regular rate of pay, we find (A) contributions to 
welfare plans [§ 7 (d) (4)], (B) bona fide overtime premium compensa- 
tion for hours worked in excess of eight in a day or forty in a work- 
week or in excess of the employee’s normal or regular working hours 
[§ 7 (d) (5)], (C) Saturday, Sunday or holiday premiums, or premiums 
for work on the sixth or seventh day of the workweek, if such pre- 
mium rate is not less than one and one-half times the non-overtime 
rate [§ 7 (d) (6)], (D) premium rates set by employment contract or 
collective bargaining agreement for work outside of the hours estab- 
lished in good faith as the normal workday or workweek’”® (not ex- 
ceeding eight hours per day or forty hours per week), if not less than 
one and one-half times the rate for work during such workday or 
workweek [§ 7 (d) (7)].® 


CONCLUSION 


Some observations appear warranted. Basically, the question of 
whether premium pay for Saturday, Sunday, etc. is compensation 
for undesirable hours or for days which normally fall within the 
usual overtime period is a question of social and economic policy. 
With regard to Sunday and holiday premiums we have seen that it 





% See Overnight Motor Transportation Co. v. Missel, supra. See also note 8, 
supra. 

7H. R. Rep. No. 267, 81st Cong., Ist Sess. 19, (1949). 

77 Id. at 20; ef. first proviso in § 7 (c) of the proposed Act. 

78 Id. at 21; the proposed F.L.S.A. of 1949 (H. R. 3190) is reproduced on p. 1 
ff. of H. R. Rep. No. 267. 
79 Such as shift differentials, night differentials, etc. 
80 H. R. Rep. No. 267, 6, 36-37. 
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is already accepted practice to regard these as premiums for unde- 
sirable hours.*! Saturday premiums, on the other hand, are still con- 
sidered by many to be paid, because that day falls within the usual 
overtime period, and it would depend upon the customs and usages 
of a community or industrial area to determine the exact status of 
such premium. 

For a true assessment of the issue, whether Saturday and Sunday 
premiums, etc. should be included in the computation of the “regular 
rate’’ for overtime purposes it would seem logical to determine the 
socio-economic status of such premiums in the particular community, 
and where they are regarded as compensation for undesirable hours, 
they should be so included. 

It is conceded that the practical application of such standards 
would meet very considerable administrative difficulties and some 
arbitrary classification would be in order. Such a classification has 
been made in the proposed F.L.S.A. of 1949, and, as a result, Saturday 
and even Sunday and holiday premiums would not be included in 
the computation of the “regular rate” for overtime purposes if 
these premium rates amount to not less than one and one-half times 
the rate for non-overtime hours. 

In regard to the potential liability under the Bay Ridge decision, 
it appears that the potential retroactive liability will not be as great 
as originally anticipated. The statements of some of the industry 
representatives as to potential liability have been called by Senator 
Elbert D. Thomas “‘fantastic.’’ There is some merit in this statement, 
because of limiting factors involved, such as “good faith defenses’ 
under the Portal to Portal Act of 1947, statutes of limitations, and 
Government contracts providing for contingent reimbursement of 


stevedoring and warehousing firms. 
JacosB L. BERNHEIM 


Donatp D. Drca 





5! See note 44, supra. 
8 See notes 45, 46, supra. 
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THE SPECIAL POSITION, IF ANY, OF COOPERATIVES 
UNDER THE ROBINSON-PATMAN ACT 


To cooperatives the most pertinent portions of the Robinson-Pat- 
man Act are Sections 2 (c) and 4.! The former, commonly spoken of 
as the section prohibiting “dummy brokerage allowances”’ states: 

2 (c) ... it shall be unlawful for any person engaged in commerce 

. to pay or grant, or... accept .. . any allowance or discount 
in lieu thereof, except for services rendered in connection with 
the sale or purchase of goods, wares, or merchandise, either to 
the other party to such transaction or to an agent, representative, 
or other intermediary therein where such intermediary is act- 
ing in fact for or in behalf, or is subject to the direct or indirect 
control, of any party to such transaction other than the person 
by whom such compensation is so granted or paid. 


The latter, Section 4, excepts the payment of patronage dividends 

by cooperative associations from the prohibitions of the Act: 
Nothing in this Act shall prevent a cooperative association from 
returning to its members, producers, or consumers the whole, or 
any part of, the net earnings or surplus resulting from its trad- 
ing operations, in proportion to their purchases or sales from, 
to, or through the association. 


The purpose of this comment is to discover what special position, if 
any, cooperatives occupy under these sections of the Act. 


HisTorRIcAL BACKGROUND 


Ever since the early 1920’s Congress has been increasingly con- 
cerned with the rapid growth of chain stores and the huge concen- 
trations of buying power in the hands of a comparatively few large 
corporations, with the consequent distress among small independent 
dealers. A Senate resolution in 1928 ordered an investigation of chain 
practices to be conducted by the Federal Trade Commission. This 
survey lasted for seven years and cost more than a million dollars. The 
final report to Congress on December 14, 1943 described the preferen- 
tial treatment given by manufacturers to chain stores and other large 
buyers as: volume allowances, promotional allowances, allowances in 
lieu of brokerage, freight allowances, and guarantees against price 
decline. After reviewing various suggestions for meeting the problem 
the Commission finally recommended that Section 2 of the Clayton 
Act be amended to prohibit unfair and unjust discrimination in price, 





149 Stat. 1527, 1528 (1936). Section 2 (c) of the Robinson-Patman Act is 15 
U.S.C.A. 13 (c); Section 4 is 15 U.S.C.A. 13 b (1941). 
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leaving it to the Commission, subject to review by the courts, to 
apply those principles to particular cases and situations. 


LEGISLATIVE History 


Senator Robinson introduced his bill in the Senate on May 13, 1935, 
and the companion House bill was introduced by Representative 
Patman on June 11 of the same year.” These bills were prepared by 
counsel for United States Wholesale Grocers’ Association. This Asso- 
ciation sponsored the bills, conducted a vigorous campaign before 
their introduction, and took a leading part in the hearings. Before the 
House Judiciary Committee, the sponsors of the Patman Bill ascribed 
these various purposes to it: to save the independent merchant from 
ruinous competition by chain stores; to prohibit the chains from 
receiving special discounts, dummy brokerage, and pseudo-advertising 
allowances; and in general to prevent the use of large buying power 
to extract concessions and differentials not warranted by any actual 
saving to the manufacturers. 

This latter objective, specifically enunciated by the committeemen, 
is couched in language sufficiently broad in scope to include many of 
the so-called voluntary chains. Since the general tenor of these 
enumerated purposes related to the suppression of certain activities of 
chain stores, however, most text writers at the time of the committee 
hearings felt that they were not in any way aimed at cooperative asso- 
ciations. This viewpoint was seemingly verified later by many of the 
statements made by Congressmen and by some of the committee 
reports. 

After concluding its hearings on the original Patman bill in July 
1935, the House Judiciary Committee referred the matter to a sub- 
committee, which also considered a bill introduced by Congressman 
Utterback, some features of which were eventually incorporated into 
the Patman bill. 


Section 2 (c). 


In the course of the legislative history of the Robinson-Patman Act 
this section underwent many significant changes. One related to the 
brokerage provision, now Subsection (c) of the law. The original 
Patman bill made unlawful the payment or receipt of brokerage, or 
any allowance or discount in lieu thereof, by one party to a sale to 
the other or to anyone acting for him. Among the opponents of this 
clause were the voluntary chains and the consumers’ cooperatives. 





2§ 3154, H. R. 8442, 74th Cong. Ist Sess. (1935). 
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These organizations maintained that this subsection imposed an 
unfair burden on their usual method of operation. Therefore, as re- 
ported by the House Judiciary Committee,’ the words “except for 
services rendered’’ were inserted in this section at the request of the 
representatives of these voluntary cooperative groups, who felt that 
their organizations rendered a true brokerage service and should be 
exempted from the prohibition of the section. 

The argument of these “voluntary chains’’ was as follows: the cen- 
tral buying offices of voluntaries actually perform true brokerage serv- 
ices. They solicit business for sellers and often conduct extensive sales 
campaigns to popularize the seller’s products. Moreover, they supply 
sellers with information as to the state of the various local markets. 
It was maintained, moreover, that although these central offices 
directly represent groups of buyers, they do not have definite power 
to commit their buyers to any specific transaction. Rather it is neces- 
sary for them to “‘sell’’ the goods of the producers to the groups they 
represent. It was argued that this function parallels that rendered by 
independent brokers. 

Before the addition of this ‘except’’ phrase, the Senate Committee 
interpreted Section 2 (c) as prohibiting any payment of brokerage to 
a buyer or to anyone acting subject to his control. It did not apply to 
true brokerage transactions generally, of course. This committee re- 
ported that the section ‘forbids the payment or allowance of a bro- 
kerage, either to the other principal party, or to an intermediary acting 
in fact for or under the control of the other principal party, to the 
purchase and sale transaction.’’ 

After the insertion of the phrase “except for services rendered”’ into 
Subsection (c), the cooperatives expected a different interpretation of 
that section so as to extend the protection afforded them. Such was 
not the case, however, for despite this inclusion, the House Judiciary 
Committee interpreted the section exactly as the Senate Committee 
had done. They still considered it as a flat prohibition against any 
payment of brokerage to a buyer or his representative or to a seller or 
his representative.’ The conferees likewise adopted the same inter- 
pretation.* Congressman Utterback, when explaining this section at 
the time of the passage of the bill, similarly disregarded the words 
“except for services rendered.’’ He stated that if an intermediary is 
employed and is in fact acting for or under the control of a buyer, 





*H. R. Rep. No. 8442, 74th Cong. 2d Sess. 8 (1936). 
‘Sen. Rep. No. 1502, 74th Cong. 2d Sess. (1936). 
5H. R. Rep. No. 2287, 74th Cong. 2d Sess. (1936). 
*H. R. Rep. No. 2951, 74th Cong. 2d Sess. (1936). 
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then the seller cannot pay him; and if he is acting for or under the 
control of the seller, then the buyer cannot pay him. Also where sales 
are made from buyer to seller no brokerage services are rendered by 
either, and no payment or allowance on account thereof can be made 
by either party to the other. 

Thus Congressional interpretations completely disregarded the 
words “except for services rendered.’’ They ignored the elementary 
rule of statutory construction that every word in a statute must be 
given some meaning; these words constituted an exception to the 
broad prohibitions of the sections, but Congressional interpretation 
extended, rather than limited, the scope of the prohibition. 


Section 4. 


As for the interpretation of Section 4, the situation is more concrete. 
The distribution of patronage dividends to the members of a consumer 
or producer cooperative association has never been challenged in any 
respect as a violation of Section 2 of the Act. In fact the House Com- 
mittee Report of March 31, 1936 strengthened that principle.’ 

Throughout the Congressional comment favoring cooperatives 
under Section 4, the intent to limit the protection afforded coopera- 
tives to the refund of patronage dividends is always noticeable, 
however. For example, Mr. Utterback in his statements to the 
House after submission of the conference report of June 15, 1936 ex- 
plained that cooperatives are limited to the exemption as stated in 
Section 4. Later in the Congressional debates, Mr. Utterback made 
clear his interpretation of Section 4 as follows:* 


There is nothing in the last section of the bill that distinguishes 
cooperatives, either favorably or unfavorably from other agen- 
cies in the streams of production and trade, so far as concerns 
their dealings with others. 


CooPERATIVE STRUCTURE AFFECTED BY SECTION 2 (c) 


Legal writers at the time of the passage of the Act expected a more 
liberal interpretation of the words “except for services rendered’’ in 
connection with brokerage paid to wholesaler or retailer-owned coop- 





7H. R. Rep. No. 2287, 74th Cong. 2d Sess. (1936): “‘Section (f) (enacted as Sec- 
tion 4 of the 1936 Act) affirms the right of cooperatives to distribute their net earn- 
ings resulting from their trading operations among their members on a patronage 
basis in proportion to their purchases or sales from, to, or through such co- 
operative associations. While the bill contains elsewhere no provision either 
express or implied to the contrary, this section is added as a precautionary 
reservation in a spirit of encouragement to the cooperative movement.” 


8 80 Cona. Rec. 9419 (1936). 
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eratives. These groups were organized and grew, particularly in the 
food trades, in order to compete more effectively with the corporate 
chains. They are organized in different ways, but generally the or- 
ganization is intended to include coordinated buying, promotion of 
private brands, and more effective merchandising methods. 

The legal setups of these various voluntary groups show consider- 
able variation. Some of them are merely combinations of retailers 
with some form of local group buying organization. Others involve a 
more or less close agreement between a group of retailers and a whole- 
saler, whereby the former undertakes to buy some proportion of its 
products through the latter. In light of the interpretation of Section 
2 (c) by the Federal Trade Commission and the courts, “brokerage”’ 
practices of these organizations are curtailed measurably. 

The more obvious curbing effects of the “dummy brokerage”’ are 
felt in the case of central buying organizations which represent a 
group of retailer cooperatives, or in the case of retailer-wholesaler 
voluntaries. Organizations such as the National Retailer Owned 
Wholesale Grocers, which represents a large number of retailer co- 
operatives, or the Independent Grocer’s Alliance, which purchases 
for many wholesaler-retailer voluntaries, had always been active in 
securing the payment of brokerage from the sellers whose products 
they handle. 

The principal efforts of the central organization had always been 
directed toward bargaining for special prices, brokerage concessions, 
and merchandising allowances. It had been customary in the past to 
pay a broker’s fee to the central buying organization of the group. 
This organization, unlike corporate chain practice, simply negotiated 
the best deals for its members. It could not commit them, without 
their consent, to any actual purchases. Any deal made by the central 
office thereafter had to be sold to the local groups of members. The 
actual sales in most instances were made directly to the individual 
wholesaler or to the retailer co-op. Both brokerage and other special 
allowances were usually passed on in one form or another to the mem- 
bers of the group. 

When the problem of the construction of Subsection 2 (c) actually 
confronted the Federal Trade Commission, it in turn adopted the 
interpretation advanced in the Congressional debates and the com- 
mittee reports. The Commission completely ignored the fact that the 
language on its face is unambiguous in its excepting from its prohibi- 
tions brokerage “for services rendered.” 











WISCONSIN LAW REVIEW 


Cases INTERPRETING SECTION 2 (Cc) AND 4 


A brief summary of some of the more important cases follows. 
Several of these, not involving cooperative associations, are relevant 
only because they indicate the courts’ probable interpretation of the 
Act if cooperatives were involved. 

The first of these pertinent cases arose in 1938. This was the case of 
Biddle Purchasing Company v. Federal Trade Commission.® Here the 
Federal Trade Commission had ordered the Biddle Company, a 
brokerage house, to cease and desist from accepting commissions as 
brokerage from sellers to be paid over to buyers or used for buyers’ 
benefit. It was alleged that the practice violated the Clayton Act 
as amended by Section 2 (c) of the Robinson-Patman Act.!° 

The Biddle Company had wholesalers and jobbers as subscribers 
to its combined market information and purchasing service. It also 
sold commodities to the firms subscribing to its information and pur- 
chasing service. The Biddle Company had written contracts with 
the buyers and oral contracts with the sellers to dispose of their 
products and to turn the commissions over to the buyers. In eighty- 
six percent of the transactions the buyers received back as commis- 
sions no more than they paid Biddle for the information service which 
cost around $25 to $50 per month. In fourteen percent of the trans- 
actions the commissions exceeded that sum. 

The Federal Trade Commission found that the sellers violated 
Section 2 (c) by paying brokerage to Biddle knowing that it was to 
be paid to the buyers, that the buyers violated the statute by accept- 
ing the commissions, and that the Biddle Company violated the 
statute by accepting and transmitting the commissions. 

On appeal, the court held that the commissions were discounts to 
the buyer on his purchases. To the claim that 2 (c) must be construed 
in the light of 2 (a) (which prohibits price discrimination by a seller 
between different purchasers of commodities of like grade and quality 
where the effect of such discrimination may be substantially to 
lessen competition), the court stated that the complaint was based 
on 2 (c) and not on 2 (a); that the validity of the Federal Trade Com- 
mission’s order depended entirely upon the legality of Section 2 (c). 

The court then held that Biddle was not a true intermediary since 
Biddle received its compensation solely from the buyers. The court 
stated :"4 

* 96 F. 2d 687 (C.C.A. 2d 1938). 


10 49 Star. 1527 (1936); 15 U.S.C.A. 13 (c) (1941). 
1196 F. 2d 687, 691 (C.C.A. 2d 1938). 
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. . if buyers’ agents or intermediaries are excepted for services 
rendered, so too are the buyers . . . the intermediary is en- 
titled to nothing more than “appropriate compensation by the 
one in whose interest he so serves’’ and one who acts in such 
capacity may not receive fees from the seller when he is under 
contract and does in fact turn over such fees to the buyer. 


In Oliver Bros. Inc. v. Federal Trade Commission” the facts and the 
order of the Federal Trade Commission were the same as in the 
Biddle case. The court again held that Section 2 (c) was to be con- 
sidered alone and that the limitations in 2 (a) relating to price dis- 
crimination were not to be read into the other sections. It was further 
held that the incidental benefits to the sellers, though relieving them 
of the necessity of employing brokers to handle such sales or of adopt- 
ing other sales devices, did not bring the payments within the “serv- 
ices rendered”’ exception of Section 2 (c). 

In Great Atlantic and Pacific Tea Co. v. Federal Trade Commission™ 
A. and P. maintained food buyers, calling them at various times 
brokers, purchasing agents, etc. These persons were agents of A. and 
P. and were paid by A. and P. to purchase various food stuffs. The 
agents accepted discounts and commissions from sellers and passed 
on such discounts and commissions to A. and P. The commissions 
and discounts received were the same in amount as sellers paid regu- 
lar brokers. The A. and P. men performed incidental services for the 
sellers but the court was unimpressed with that defense. 

In upholding the Federal Trade Commission’s cease and desist 
order, the court relied heavily on the Biddle and Oliver cases. It held 
that in the statute prohibiting payment or acceptance of commissions, 
brokerage, or other compensation except for services rendered, the 
words “except for services rendered’’ permitted bona fide brokerage 
for actual services rendered to the principal by the agent, but pre- 
vented dual representation by agents purporting to deal on behalf of 
both buyer and seller. 

The most important of these cases, insofar as cooperative associa- 
tions are concerned, arose in 1940. This was Quality Bakers of America 
v. Federal Trade Commission.* The Federal Trade Commission had 
ordered the petitioning Quality Bakers of America, unincorporated, 
and Quality Bakers of America, Inc. to cease and desist from accept- 
ing brokerage fees and allowances and from paying the same directly 
or indirectly to members and stockholders of the corporation and 





12 102 F. 2d 763 (C.C.A. 4th 1939). 
18 106 F. 2d 667 (C.C.A. 3rd 1939). 
4114 F. 2d 393 (C.C.A. Ist 1940). 
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directed the petitioning baking association members to cease and 
desist from accepting fees and allowances either from sellers or from 
petitioners Quality Bakers of America or Quality Bakers of America, 
Inc. The unincorporated Association claimed to be exempt under 
Section 4 of the Robinson-Patman Act. 

The Federal Trade Commission found as a fact that the unincor- 
porated Association had around seventy wholesale baking concerns 
who agreed to be non-competitive so long as their membership con- 
tinued. The active agent of the unincorporated bakers was the 
Quality Bakers of America, Inc. Both the Association and the corpo- 
ration had the same officers and the corporation stock was owned by 
Association members. The Association was the purchasing agent for 
all its members. 

The brokerage received by the corporation called the Service 
Co. was distributed in this way: The Service Co. stockholders, Asso- 
ciation members, agreed to pay the Service Co. certain dues measured 
by the baking capacity of each member and by services and benefits 
rendered them by the Service Co. The brokerage or fees collected by 
the Service Co. from sellers was applied in accordance with the pro- 
visions of a so-called membership and service agreement entered into 
between each member of the Association and between the Association 
and the Service Co. One-half the brokerage was credited to the mem- 
bership dues of members on whose business the brokerage originated 
and the remaining half was distributed to all Association members 
as the Board of Directors of the Service Co. directed. On these facts, 
the court concluded that the Commission had been justified in finding 
a violation of Section 2 (c). 

One of the claims of the petitioners, however, was that both the 
Service Co. and the Association were cooperatives and so exempt 
under Section 4 of the Robinson-Patman Act. As to this claim the 
court said :'5 

. we deem it not necessary to consider whether either or both 
of the organizations mentioned are cooperatives within the 
meaning of the statute because we hold that Section 4 does not 
authorize cooperative associations to engage in the practices 
forbidden by Sec. 2 (c) of the Act, nor except them from its 
provisions. There is nothing in the language of the statute 
which warrants such a conclusion or such a forced construction. 


The action and debates in Congress to which we have been 
referred so indicate. Cong. R. Vol. 80, p. 8452. See also page 9561. 


Paragraph (c) is a distinct and complete provision in itself 





6 114 F, 2d 393, 400 (C.C.A. Ist 1940). 
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making illegal the giving or taking of commissions or their equiva- 
lent under the circumstances mentioned in the text. 


The court went on to say: 


There are no provisions in Section 4 exempting cooperative 
associations from the penalties imposed for violation of Sec. 2 (c). 


One of the most unequivocal court interpretations of Section 2 (c), 
in regard to the agency question, is Modern Marketing Service, 
Inc. v. Federal Trade Commission.* Although not dealing with a 
cooperative association, the words of the court are very relevant to 
the cooperative situation. The court stated that if a broker is acting 
for, or is subject to the control of the opposite party, within the mean- 
ing of this section, it is immaterial whether the services rendered the 
seller were genuine or fictitious and whether they were incidental or 
otherwise. It was asserted that even good faith on the part of both 
the broker and the seller cannot be utilized to escape the condemna- 
tion of the provision. 


Section 2 (c) CONCLUSIONS 


In general it seems safe to say that Subsection (c), as now inter- 
preted, illegalizes most payments of brokerage to the central buying 
offices of voluntaries. The deciding factor seems to be the actual 
relationship of the central organization to the constituent members, 
rather than the actual function performed by it or the particular 
corporate setup. Whether or not stock ownership is in the hands of a 
few members, or whether it is spread widely among individual mem- 
bers, it is still true that the buying organization is under the direct 
or indirect control of the buyer. 

Today, therefore, in the case of the voluntary, it appears to be 
immaterial that the organization can show that it performs a real 
and substantial service to the manufacturer by securing a market 
for him among the large group of its members (who are, in fact, in- 
dependent purchasers). Under the decision in the Quality Bakers 
case and the Modern Marketing Service case, supra, the courts seem- 
ingly will disregard the fact that in essence the organization actually 
operates as an intermediary between the manufacturer and the pur- 
chaser, by obtaining price quotations for the group, by organizing 
promotional campaigns, and by keeping the inventories. Even though 
these are genuine services and of benefit to the sellers, apparently a 
brokerage payment is unjustified merely because these central buying 
organizations are agents of their constituent members. 





6 149 F. 2d 970 (C.C.A. 7th 1945). 
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Since the passage of the Robinson-Patman Act in 1936, a number 
of the larger voluntary organizations have simplified the problem 
(otherwise complicated because of the more or less complex legal 
organization of these various groups) by setting up the separate 
agency to act as a broker. Inasmuch as this agency constitutes a 
specialized broker selling only to wholesalers or retailers who are 
members of the larger group, the basic relationship remains unchanged 
by the use of such a device. Therefore, under the doctrines of the 
Quality Bakers and the Modern Marketing Services cases, supra, it 
appears that the courts, if confronted with this situation, will de- 
nounce this practice as a subterfuge and prohibit brokerage payments 
because of the agency relationship involved. 


Section 4 


As previously stated, it is clear that the protection afforded coop- 
eratives is limited to the refund of patronage dividends. Hence, the 
only point at which the Act can affect the activities of cooperative 
marketing associations composed of producers would be in their selling 
practices. Consumers’ cooperatives could only be affected in regard 
to their buying. Section 4 grants cooperatives no special privilege 
in either of these respects. Therefore, the meaning of Section 4 seems 
clear, at least as to the position of consumer and producer coopera- 
tives. 

The section appears less solicitous of the position of dealers’ coop- 
eratives, however. In the Patman bill as reported to the House, this 
section included the phrase ‘“‘or a cooperative wholesale association 
from returning to its constituent members.’’ Had this clause remained 
in the Act as approved, the position of voluntary chains would have 
been much clearer. Although expressing an intent to safeguard coop- 
eratives, the conferees struck out the words ‘‘cooperative wholesale 
association.’’!” Section 4 still includes the word ‘“‘members,”’ however. 
It has been argued, therefore, that since constituent members of the 





17H. R. No. 2951, 74th Cong. 2d Sess. (1936); 80 Cone. Rec. 9413, 
9415 (1936). AT he Committee said: 

. The words “or a cooperative wholesale association from returning to its 
constituent retail members” which appeared following the word “consumers” 
in the senate amendment have been eliminated. As so modified, this section 
serves to safeguard producer and consumer cooperatives litalics supplied] 
against any charge of violation of the Act based on distribution of earnings 
or surplus among their members on a patronage basis. While the bill con- 
tains elsewhere no provisions express or implied to the contrary, this section 
is included as precautionary reservation to protect and encourage the coopera- 
tive movement. Whether functioning as buyers or sellers, cooperatives also 
share under the bill the guarantees of equal treatment and equal opportunity 
which it seeks to accord to trade and commerce generally. 
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wholesaler and retailer cooperatives are commonly known as “mem- 
bers,”’ this section applies to them. 

In the typical retailer-owned cooperative with a central purchasing 
agency, the quantity discounts received by the central office are 
usually passed on to constituent members as patronage dividends 
based upon the amount of business done through the central office. 
A retailer who is not a member of the cooperative and who does not 
receive patronage dividends may claim that he is injured as a result. 
If the cooperative were open to everyone, however, in view of the 
expressed intention to safeguard cooperatives, it does not seem that 
this distribution of patronage dividends should be illegal. In the 
wholesaler-retailer cooperative most of the activities of the central 
organization relate to merchandising and not to the buying and selling 
of merchandise. Since the wholesale members operate very much as 
ordinary wholesalers in sales to retail members, it seems that any 
concessions granted by them would have to be compared to sales 
made to non-members. 

Grorce N. SHAMPO 


Maorice H. Van SustTEREN 


























NOTES 


ADMINISTRATIVE LAW—THE COMMISSION MEMBERS’ 
POWER TO UTILIZE THEIR EXPERT KNOWLEDGE IN 
EVALUATING PHYSICAL FACTS TO THE END OF FORMING 
THE SOLE SUPPORT FOR THEIR AWARDS. Two recent 
Wisconsin decisions, McDonald Co. v. Industrial Commission! and 
Nash-Kelvinator Co. v. Industrial Commission,? have brought into a 
finer focus the important administrative doctrine of McCarthy v. 
Sawyer-Goodman Co.* This doctrine recognizes that the Industrial 
Commission members are expert triers of fact and defers to their 
appraisal the convincing power of expert testimony, even unto re- 
jecting it when it is contrary to the commissioners’ knowledge. The 
two current cases, while seemingly predicated on similar factual bases, 
were accorded contrary decisions. In the McDonald case a sawmill 
employee strained his back while rolling a log. The doctors’ expert 
testimony recited that in their opinion the back strain was merely 
one of other possible causes of the disability. The Supreme Court 
reversed a commission award as lacking any foundation in evidence. 
The Nash case, however, sustained a like commission award. Claim- 
ant’s arm and hand had begun to swell soon after he was assigned 
to an air hammer. This soreness culminated in atrophy of the arm, 
and the issue again was the causal relation between claimant’s job 
and injury, to which the medical experts could only say that the 
job was one of several possible causes. Nevertheless the court felt 
that the factual inferences of cause had sufficient evidentiary value 
to sustain the award. The scope of this note is an attempt to discover 
whether these cases are inconsistent or distinguishable, and regardless 
of that fact, what is their precise effect upon the McCarthy doctrine. 

In the McCarthy case the court denied the accident-causal relation, 
necessary for workmen’s compensation recovery,‘ despite medical 
testimony of its presence. The doctors testified that claimant’s hernia 
was caused by the strain in moving a sawmill skidway. The Commis- 
sion disregarded this expert opinion and, utilizing the reasonable 





1250 Wis. 134, 26 N.W. 2d 165 (1947). 

2 253 Wis. 618, 34 N.W. 2d 821 (1948). 

3194 Wis. 198, 215 N.W. 824 (1927). 

‘ For the text of the Wisconsin Workmen’s Compensation Act, see Wis. Start. 
(1947) c. 102; and for a general discussion of Workmen’s Compensation i in Wiscon- 
sin, see Brown, The Administration of Workmen's Compensation in Wisconsin, 
10 Wis. L. Rev. 340, 431 (1934-1935); Laube, Administrative Problems in Wis- 
consin Workmen’s Compensation, 3 Wis. L. Rev. 65 (1924). 
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inferences from the facts, found that this hernia was not traumatic. 
In upholding the Commission, the court recognized that the agency 
was made up of expert triers of fact with the power to weigh the evi- 
dence before them.' The necessary result of not being bound by the 
expert testimony was the integral power to find the lay testimony 
more credible and as constituting the substantial evidence essential 
to the support of an award.* However, this expert knowledge cannot 
become the vehicle by which evidence is formulated. Thus the Mc- 
Carthy doctrine is complementary to the doctrine of official (judicial) 
notice.’ The relation of the two doctrines is discussed in the Attorney 
General’s Report on Administrative Procedure in these words:* 
In the actual process of decision as distinguished from the process 
of proof, clearly administrators may call into play their special 
skills and expertness. The desire for expertness is one of the rea- 
sons for the utilization of the administrative process. In evaluat- 
ing evidence and in reaching his judgments, an administrator 
can, of course, and must bring his experience to bear. This much 
can be put to one side as not falling within the scope of official 
notice to any greater extent than the judges’ use of decided cases 
is judicial notice. It does not involve a question of evidence or 
notice of fact at all.® 


Thus, whereas the doctrine of official notice applies where “knowable 





5 Subsequent to the McCarthy case this theory was upheld and further de- 
veloped in Loomes v. Oscar Mayer & Co., 216 Wis. 202, 256 N.W. 693 (1934); 
General Accident Fire & Life Ins. Co. v. Industrial Commission, 223 Wis. 635, 
271 N.W. 385 (1937); and Prentis-Wabers Products Co. v. Industrial Commis- 
sion, 230 Wis. 171, 283 N.W. 357 (1939). 

In fact, courts also have long recognized that expert testimony can be disre- 
garded if it is contrary to the judge’s knowledge and experience. Kortendrick v. 
Town of Walesford, 142 Wis. 413, 125 N.W. 945 (1910); Bucher v. Wis. Central 
Ry., 139 Wis. 597, 120 N.W. 518 (1909); Depow v. Chi. & N.W. Ry., 151 Wis. 
109, 188 N.W. 42 (1912). 

6 Kieson v. Industrial Commission, 214 Wis. 285, 252 N.W. 604 (1934); Milw. 
Western Fuel Co. v. Industrial Commission, 245 Wis. 334, 13 N.W. 2d 919 (1944); 
Gmeiner v. Industrial Commission, 248 Wis. 1, 20 N.W. 2d 543 (1945); Biever 
v. Syltek, 253 Wis. 134, 33 N.W. 2d 246 (1948). 

7Strahorn, The Process of Judicial Notice, 14 Va. L. Rev. 544, 563 (1928) 
defines judicial notice as: . 

A process, the function of which is to simplify litigation by a prima facie as- 

——- of certain easily known jury facts and . a ready recognition of the 

legal scheme of things into which all facts must fit. / 

See also 5 Wicmore, Evipence § 2571 (2d ed. 1923). ” 

8 Rep. Atr’y. Gen. Ap. Proc. 71 (1941). 

® The report continues: , 

a 4 But if the information has been developed in the usual course of 
business of the agency, if it has emerged from numerous cases, if it has become 

a part of the factual equipment of the administrators, it seems undesirable for 
the agencies to remain oblivious of their own experience and strip themselves 
of the very stuff which constitutes their expertness. It appears far more in- 
telligent, if fairness to the parties permits, to utilize the knowledge that comes 
from prior acquaintance with the problems. 
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facts’’ do exist, the McCarthy doctrine sanctions the use of the official’s 
expert knowledge to evaluate any recorded evidence, but not to 
supply such evidence itself.!® 

It is abundantly clear that the compensation claimant has the 
burden of proving the facts essential to the award." The problem is to 
determine at exactly what point the claimant succeeds in proving to 
a reasonable certainty the fact that the injury was caused by the 
job. The court rules that reasonable certainty of proof is satisfied 
by showing causal inference by a preponderance of probabilities.” 
Unless a reasonable factual inference of cause is present in the case, 
the Commission can not apply the McCarthy doctrine, for to do so 
would be to add evidence. However, the question of what is a reason- 
able inference is a matter of degree. This is well illustrated by the 
two cases of Vilter Mfg. Co. v. Industrial Commission“ and Oscar 
Mayer Co. v. Industrial Commission.“ In the former the claimant, an 
erecting engineer, was sent to repair a refrigerator in an isolation 
hospital. The hospital had smallpox cases, as did the general com- 
munity he worked in, both immediately prior and subsequent to this 
job. The court concluded that the inferences preponderated that the 
hospital was the place of exposure to the extent that the Commission 
could state that it amounted to a reasonable certainty. In the latter 
case the claimant got a sliver in his cheek while carrying wood upon 
his shoulder in the performance of his employment. An infection 
developed and fifteen days later pneumonia developed. The medical 
testimony diagnosed the sliver infection as a possible cause, but the 
court concluded :* 

The Industrial Commission cannot base awards upon possi- 

bilities. There must be at least some proof of every fact essential 

to the support of the award. 


It is in this light that we must delve into the facts of the McDonald 
and Nash cases to ascertain whether they justify such a reasonable 


10 The prohibition against the Commission’s expert iy supplying the 
evidence on which the award is based is best illustrated by Milw. Corrugating 
Co. v. Industrial Commission, 197 Wis. 414, 222 N.W. 251 (1928). There the 
Commission’s penalty award was reversed, as its basis, that there was a better 
d for a drop hammer, was a concept only within the commissioner’s expert 
Enontedes and there was no proof of its practical existence on the market. 

11 Winter v. Industrial Commission, 205 Wis. 246, 237 N.W. 106 (1931); Rutta 
v. Industrial Commission, 216 Wis. 238, 257 N.W. 15 (1934); Milw. Elec. Ry. v. 
Industrial Commission, 222 Wis. 111, 267 N.W. 62 (1936); Squires v. Industrial 
Commission, 248 Wis. 189, 21 N.W. 2d 264 (1946). 

12 Hallum v. Omro, 122 Wis. 337, 99 N.W. 1051 (1904); Faber v. Reiss Coal 
Co., 124 Wis. 554, 102 N.W. 1049 (1905). 

18 192 Wis. 362, 212 N.W. 641 (1927). 
14 219 Wis. 474, 263 N.W. 88 (1935). 
6 219 Wis. 474, 477, 263 N.W. 88 (1935). 
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inference of cause as to constitute evidence worthy of the McCarthy 
doctrine’s application. 

The late Justice Wickhem, speaking for the court in the McDonald 
case, upheld the reversal of the Commission’s disability award where 
there was a lack of supporting medical testimony on cause; in the 
Nash case the court in an opinion by Chief Justice Rosenberry 
affirmed a like award which also lacked medical support. Thus the 
latter case applies the McCarthy doctrine while the former refuses to 
do so on the ground of lack of evidence. At the crucial point in the 
McDonald opinion the court considered Cutler-Hammer v. Industrial 
Commission’ as authority for allowing an award contrary to the 
medical testimony through utilization of the physical facts of the 
injury as its basis. However, the court distinguished the case, saying: 


In the Cutler-Hammer case, however, the award was based on 
evidence adduced before the Commission. It is quite a different 
thing to disregard all of the medical findings and opinions, and 
then to support an award of compensation on inferences from the 
remaining facts in the record which are not permissible according 
to general knowledge and experience.'® 


Are the McDonald and Nash cases distinguishable despite their 
many similarities? The medical testimony, of company and Commis- 
sion doctors, in both cases was to the effect that any causal relation 
of accident to injury was merely speculative possibility and not a 
matter of reasonable probability.2° Furthermore, other symptoms 





16 For a comprehensive discussion of the Workmen’s Compensation cases rela- 
tive to the causal problem, see Brown, Arising Out of and in the Course of Employ- 
ment in Workmen’s Compensation Act, 7 Wis. L. Rev. 15, 67 (1931-1932) nd 8 
Wis. L. Rev. 134, 217 (1932-1933).; | 


17 248 Wis. 229, 21 N.W. 2d 256 (1946). 
18 250 Wis. 134, 139, 26 N.W. 2d 165, 168 (1947). 


1* Fo: additional indications of the requirement eg evidence be adduced before 
the Commission, see Lloyd-McAlpine Logging, Co. v. Industrial Commission 
188 Wis. 642, 206 N.W. 914 (1926); Creamery Manuf. Co. v. Industrial 
Commission, "211 Wis. 326, 248 N.W. 140 ( Toate sap). Dry Goods Co. v. In- 
dustrial Commission, 217 Wis. 76, 258 N.W. 336 ( 


20 250 Wis. 134, 137, 26 N.W. 2d 165, 167 (1947) wee a Wis. 618, 622 34 N.W. 
2d 821, 822 (1948). For a clear statement of the rule see Creamery package 
(isea): Co. v. Industrial Commission, 211 Wis. 326, 330, 248, N.W. 140, 142 

1933): 

Mere possibilities leave the solution of an issue of fact in the field of conjec- 

ture and speculation to such an extent as to afford no basis for inference to 

a reasonable certainty, and in the absence of at least such inferences there is 

no sufficient basis for a finding of fact. 

See also Hafemann v. Seymer, 195 Wis. 625, 219 N.W. 375 (1928) and Acme 
ay = v. Industrial Commission, 204 Wis. 493, 234 N.W. 756, 236 N.W. 

8 (1931). 
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of possible causes** of the injuries*? were present in each instance. 
The doctors were all of the impression that the condition might be the 
result of one of several causes. No one of the doctors was able or will- 
ing to say that the condition, within the realm of reasonable medical 
probability, was attributable to any one of the several causes to the 
exclusion of the other of the several causes. Nevertheless, the McDon- 
ald case was held distinguishable and the Nash case claimant was 
awarded recovery on the physical evidentiary facts regardless of the 
medical testimony.” The inference from the sequence of events was 
reasonable in the light of the Vilter case touchstone and thus was 
capable of surmounting claimant’s burden of proof. Yet in both ap- 
peals the Industrial Commission maintained the same thesis. Its 
stated development is as follows :*4 


1. Prior to the particular job the claimant had no disability as 
now complained of. 

2. The job subjected the now injured member (arm or back) to 
the injury. 

3. Symptoms appeared shortly after claimant commenced work- 
ing on this job. 

4. There were continuous symptoms and pain after this job. 

5. Therefore the sequence of events justified the commission in 
drawing the logical inference that the injured condition re- 
sulted from the work. 


Upon analysis it may be concluded that the two cases are not in- 
consistent in law. The distinguishing factors are two: the relatively 





1 Inflamed tonsils and chronic prostatus in the McDonald case. In the Nash 
o— a prior fall, cerebral hemorrhage (1930) affecting his left side, and a possible 
infection. 

*® The McDonald case injury was a continual back pain. Complainant in the 
Nash case developed atrophy of the arm muscles causing partial loss of the use 
of the arm. 

% This is despite the rule of Globe Steel Tube Co. v. Industrial Commission, 
251 Wis. 495, 497, 29 N.W. 2d 510, 512 (1947): 

Where we are dealing, as here, with a subject matter which is not within 

— knowledge, there must be some basis in medical testimony for an 

award. 

It is noteworthy that neither the McDonald nor the Nash case cites this case. 
See also Fliteways Inc. v. Industrial Commission 249 Wis. 496, 24 N.W. 2d 900 
(1946) where the expert testimony was disregarded and the award upheld because 
without this testimony it rested upon a legal presumption. Neither of the cases 
under analysis is aided by any presumption. 

* Nash-Kelvinator Corp. v. Industrial Commission, Respondent Industrial 
Commission’s Brief at pp. 12-21; McDonald Co. v. Industrial Commission, Appel- 
lant Industrial Commission’s Brief at pp. 16-20. 

* Commission findings based on logical inferences are entitled to the same con- 
clusiveness as findings on disputed facts. Scandrett v. Industrial Commission, 
235 Wis. 1, 291 N.W. 845 (1940); Voll. v. Industrial Commission, 239 Wis. 71, 
300 N.W. 772 (1941). 
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stronger causal inference value of the physical facts in the Nash case 
and the correlative formal effort of counsel to carefully prove up these 
facts into the record. While the McDonald case claimant could only 
offer the single fact that he was injured in a back strain while rolling 
a log, the Nash claimant was supported by a fully presented, vivid 
picture of the occasion of the injury. The action and effect of the 
operation by which claimant held, by means of thirty-two inch 
tongs, a five-pound, seven-inch piece of metal under a constantly 
dropping air hammer until the metal was drawn to one-half inch 
diameter, and the resulting recurring jolts to his arm and shoulder 
were graphically detailed. Whereas in the McDonald case the sole 
testimony as to the physical facts and sequence of events was pre- 
sented by the claimant and hence was subject to the stigma of self- 
interest, the corresponding testimony in the Nash case left little to be 
questioned. Aside from the claimant’s testimony, four fellow workers 
detailed the physical beating claimant took from the recoil in the 
use of his assigned machine and the resulting effect on his physical 
condition. As a result the court could conclude:* 


It is considered that upon the whole record there is sufficient 
substantial evidence to sustain the finding of the commission. 


and was not duty bound to conclude as it had in the McDonald case 

that :?? 
To admit the commission’s claim—would be to sustain an award 
on the basis of evidence that is not in the record and to put be- 
yond the reach of a judicial review a large number of cases in 
which by any ordinary process of reasoning there is no evidence 
to sustain the commission, but in which the commission asserts 
that because of some undisclosed knowledge on its part, or its 
experience and skill in drawing inferences, the fact has been 
established. 


Utilizing the distinguishing elements of these two recent cases as 
the key, we may conclude that the attorney in a workmen’s compen- 
sation case should be extremely thorough in developing the physical 
facts of the employment and injury. Proper handling of these facts 
may insure an award when cause is at issue and the medical testimony 
can only be stated in terms of possibilities. The claimant’s attorney 
should not be satisfied to stipulate as to the physical facts, or even 
cease with their introduction into evidence through the medium of 
the claimant’s testimony. Rather, these facts should be corroborated 





% 253 Wis. 618, 625, 34 N.W. 2d 821, 824 (1948). 
27 250 Wis. 134, 138, 26 N.W. 2d 165, 167 (1947). 
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by outside witnesses whenever possible; and still more important, all 
possible inferences of cause should be alluded to. Similarly the defense 
attorney must work out all latent counter-inferences. 

It is only in this manner that the danger of an award based solely 
on unsupplemented and unexplained data will be avoided and a just 
award reached. This evidence of record is the fulcrum to which the 
court can apply the McCarthy doctrine lever, as represented by its 
latest clarification in the Nash case. Any proof falling short of this 
lacks evidential physical facts to evaluate and necessitates the failure 
of the award, as observed in the McDonald case, for want of sufficient 


evidence to support it. 
JEROME J. Kios 





ARTIFICIAL INSEMINATION—LEGAL STATUS OF CHILD 
BORN THEREBY. Artificial insemination is not, medically speak- 
ing, a novel procedure.' Although there may be moral objections 
raised by any use of this technique, it is only when the method em- 
ploys the semen of a donor not a party to the marriage (usually 
referred to as AID) that legal complications appear. The purpose of 
this note is to discuss (1) The legal status of a child born as a result 
of the use of AID and (2) the legality of the wife’s conduct in em- 
ploying AID. 
I. THe Curip’s Rieuts anp Status 


It seems manifest that our main consideration should be the status, 
rights and welfare of the child. On this aspect of AID, all the litiga- 
tion in the United States has thus far focused on the child in one par- 
ticular family. The first case arose in January, 1948, in a custody pro- 
ceeding.? The husband was held to be entitled to the “same rights as 


1 The real history of artificial insemination seems to begin around 1780, when 

pow hee Italian ae dee ne Spallazani, conducted scientific research with amphibious 
lishman, John Hunter, was the first to use it on a 

meng being; ps not reported until 1799, it possibly preceded Spallazani’s 
experiments. The first insemination of a human in the United States was per- 
formed by the eminent J. Marion Sims in 1866; in this case the physician im- 
pregnated the woman with her own husband’s semen. In the late 19th century 
experimentation was concentrated on animals. By the 1920’s serious consideration 
was given to the possibility of its employ on human beings. During the 30’s 
hundreds of - gnancies had been effected by artificial insemination and a sub- 
stantial number of these used a donor’s spermatazoa. Bartlett, Arti Insemi- 
nation of Dairy Cattle in ProBLEMs OF FERTILITY 206 (Engle 1947); ory, Experi- 
ence with Artificial Insemination in Treating Sterility, 114 A.M.A.J. 2183 (1940); 
Greenhill, Artificial Insemination; Its Medicolegal Implications—Medical Aspects 
in Sympostum ON MEDICOLEGAL PROBLEMS 43 (Levinson ed. 1948); we ws 
The Role of Artificial Insemination in the Treatment of Sterility, 120 A.M.A 
442 (1942). 
? Strnad v. Strnad, 78 N.Y.S. 2d 390, 190 Misc. 786 (1948). 
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those acquired by a foster parent who has formally adopted a child, 
if not the same rights as those to which a natural parent under the 
circumstances would be entitled.”” Assuming artificial insemination 
with consent of the husband, the child was not illegitimate.* 

Shortly after this decision the wife removed the child to Oklahoma, 
thereby making visitation by the husband impossible. There she 
recently obtained a divorce and was given exclusive custody of the 
child; the judge decreed that the husband had none of the father’s 
rights of visitation.‘ The cases are in conflict. However, the latter 
seems to be against the universal rule that, in awarding custody of a 
child, its well-being is always the controlling consideration, para- 
mount to legal rights which a parent might have. The importance 
of the Oklahoma case as a precedent is therefore questionable. 


THE PROBLEM OF INHERITANCE 


It seems that the main difficulty for the AID child will arise in 
questions of inheritance. The statutes governing descent do not apply 
to illegitimate children* except in certain instances. Can the AID 
child avoid the harshness of this rule? Several methods generally used 
to legitimatize a child have been proposed. 

It has been suggested that the doctor delivering the child be differ- 
ent from the one who performed the insemination,’ and, also, that 
the physician be told to register the husband as the father.* The latter 
suggestion has evoked much criticism, as it seems openly to recom- 
mend perjury.* However, the Wisconsin Attorney General has given 
the same advice.'® Yet the opinion does not purport to settle the 





* The Judge noted, however, that “the court does not pass on the legal conse- 
ry so far as property rights are concerned in a case of this character.” Jd. 
at 

— reported. See Milwaukee Journal, Aug. 6, 1949 (Latest Edition) p. 2, 
col. 3. 

5 39 Am. Jur. 607; 41 L.R.A. oe 565 (1913); Ann. Cas. (1914 A) 740; Siskoy 
v. Siskoy, 250 Wis. 435, 27 N.W. 2d 488 (1947); Templeton v. Templeton, 254 
Wis. 92, 35 N.W. 2d 223 (1948). 

6 See Wis. Stats. , (1947) § 237.01 for the order of descent and § 370.01(8) for 
definition of “issue. 

™Seymour and Koerner, Medicolegal Aspects of Artificial Insemination, 107 
A.M. A. J. 1531, 1533 (1936). 

8 Barton, Walker and Wiesner, Artificial Insemination, Brit. Men. J. 40, 42 
(Jan. 18, 1945). 

* Bezzant, Artificial Insemination, 171 Fortnightly 78 (Feb. 1949). In regard 
to the penalty for eed making a false statement in the certificate see Wis. 
Strats. 1947) § 69.5 

10 35 O.A.G. 175 ae 
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main issue—that of the child’s actual status. The record of birth 
may be received as presumptive evidence," but it is not conclusive.” 

There is, of course, a presumption of legitimacy," but it, too, is 
rebuttable by showing that the “husband was not the father of 
such child.’’* Since that is the central theme in AID, the presumption 
is of no help.* 

The New York court, in holding the AID child legitimate reasoned 
that “the situation is no different from that pertaining to a case of 
a child born out of wedlock, who by law is made legitimate upon 
marriage of the interested parties.’’"* An extension of this doctrine 
to cover AID children might enable them to inherit from the husband. 
But despite the praiseworthiness of the judge’s concern for the 
child’s welfare, the comparison in his rationale is not wholly adequate. 
The Wisconsin statute specifically states that such child shall become 
legitimate ‘where the father and mother . . . shall lawfully inter- 
marry.’’!? It appears, therefore, that if the strict rules of legitimacy 
are applied, the child whose father was not his mother’s husband will 
be born illegitimate, despite the recitation of the birth certificate to 
the contrary. 

OVERCOMING ILLEGITIMACY 


1. Acknowledgment: Even though illegitimate, the child’s rights 
have been expanded by the statutes. It is now possible for him to 
inherit from ‘‘the person who shall . . . acknowledge himself to be the 
father of such child.’’'* Although this clause looks, at first glance, 
like a simple solution, the acknowledgment of the AID child by the 
husband will not make him an heir-at-law. The court, in construing 
this statute has held that “‘when we refer to the father of an illegiti- 
mate child, we mean the person who is the natural father, the pro- 
creator of such child.’”’® In other words, acknowledgment by the 
husband will not cure the defect. 


1 Wis. Strats. (1947) § 328.09 (1). 

12 Under a similar statute, presumptive evidence was held to mean prima facie 
evidence. McGinty v. Brotherhood of Railway Trainman, 166 Wis. 83, 92, 164 
N.W. 249 (1917). 

13 Wis. Stats. (1947) § 328.39. 

4 Jd.; Koenig v. State, 215 Wis. 658, 255 N.W. 727 (1934) and cases cited 
therein; Estate of Lewis, 207 Wis. 155, 240 N.W. 818 (1932). 

1 See Editorial, Artificial Insemination and Illegitimacy, 112 A.M.A.J. 1832 
{oe bd —_— Your Test Tube Baby May Be Illegitimate, 8 Law. Guitp Rev. 

16 Strnad v. Strnad, 78 N.Y.S. 2d 390, 392, 190 Misc. 786 (1948). 

17 Wis. Strats. (1947) § 245.36 (Italics supplied). As this statute is clearly in 
derogation of the common law, a strict construction is foreseeable. 

18 Wis. Strats. (1947) § 237.06. 

19 Estate of Dexheimer, 197 Wis. 145, 221 N.W. 737 (1928). In this case the 
deceased took his niece’s illegitimate child into his home and had him baptized as 
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2. Adoption: Can the child be regarded as standing in the legal 
relation of offspring to the husband? The New York judge held that 
the “child had been potentially adopted, or semi-adopted by the 
defendant [father].’’° But this doctrine has definite shortcomings. 
As the common law did not recognize adoption, it exists in the United 
States only by virtue of statutes.” It is, therefore, universally held 
that the statutory requirements must be substantially complied with 
before the status will be recognized.** Only then will the AID child 
be able to maintain the same legal relation to the adopting parent as 
does a natural legitimate child. This necessity, however, may cause 
embarrassment to both parties and impliedly bring disrepute upon 
the child; requiring a husband to adopt his wife’s newborn child will 
indirectly bastardize the child. Furthermore, a failure to adopt will 
leave the child illegitimate. 

It has been suggested that the child’s inheritance could be secured 
by means of an equitable suit to enforce the specific performance of 
the husband’s contract to adopt.” This is possible, and may prove 
satisfactory. However, the written consent to the insemination, which 
is signed by the husband, is not in the form of a contract to adopt. 
Also, if the husband should die, it is foreseeable that the mother and 
guardian of the child might choose not to seek equitable relief for the 
child; if the intestate leaves no lawful issue, the estate descends to 
the widow.” 

Even if we may assume that the husband will legally adopt the 
child, its position is not identical with a natural child’s. Although the 
his son. He thereafter treated him as a natural child and denominated him as a 
son in an insurance policy. The court held that sec. 237.06 did not entitle the 
child to inherit the deceased’s property as an heir-at-law and that the deceased 
— have adopted the child if he wanted the latter to inherit from his intestate 

2¢ Strnad v. Strnad, 78 N.Y.S. 2d 390, 391, 190 Misc. 786 (1948). This language 
was also used by a ‘writer concerned primarily with en Ivania’s Adoption 
Statutes. Schock, The Legal Status of the Semi-Adopted, 46 Dick. L. Rev. 271 
(1942). Also, Note — Insemination—Its Socio-Legal oe 33 Minn. L. 
21 TirFANY, PERSONS AND Domestic Rextations 310 (3d ed., ry 1921); 
Although foreign to English common law, adoption was recognized b y the Code 


of Hammurabi, the Ancient Hebrews and Greeks, and the Roman Law. a an 
——« historical account, see Hockaday v. Lynn, 200 Mo. 456, 98 S.W. 





22 MADDEN, PERSONS AND Domestic Retations 355, (1931). St. Vincent 
Infant Asylum vy. Central Wisconsin Trust Co., 189 Wis. 483, 206 N.W. 921 
(1926). Also Lacher v. Venus, 177 Wis. 558, 188 N. W. 613 (1922). 

23 Minn. L. Rev. supra note 20, at 154. 

* For sample contract see Seymour and Koerner, supra note 7, at 1532. 

* Wis. Stats. (1947) § 237.01(2). The husband is usually advised that a court 
may find the child illegitimate and a written will should be executed in the child’s 
favor. Seymour and Koerner, supra note 7, at 1534. This too has shortcomings. 
Wills are often subject to loss, concealment or destruction by an adverse party. 
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statute provides for a complete change of status to that of a natural 
child,** the courts have continually construed adoption with limita- 
tions.?” Also, there is always a possibility that a proceeding will be 
declared void** because of a jurisdictional deficiency.** And if an 
adopted child can also inherit from a natural parent,®° that may lead 
to claims on the donor’s estate.*! Some of these obstacles can be over- 
come by a will; in the absence thereof an AID child possibly will be 
disqualified as the husband’s heir. 

This result appears to contradict the purposes of both artificial 
insemination and the laws of inheritance. AID is employed in order 
to further family happiness. The law of property probably developed 
from a similar group interest,** and it was to strengthen family walls 
that the concepts of sanguinity* and legitimacy™ became a sine qua — 
non of inheritance. Therefore, our situation presents the anomaly 
that the law of property, which evolved from an attempt to further 
family security and perpetuation,* may now deny family rights to 
innocent offspring who were planned, conceived and nurtured for 
the express purpose of solidifying and expanding the family unit. 


* Wis. Srats. (1947) § 322.07(1). 

27 The statute does not give an adopted child of a predeceased child the right 
to inherit from such intestate. Estate of Matzke, 250 Wis. 204, 26 N.W. 2d 659 

1947). Nor was he heir of his brother or sister by adoption, Lichter v. Thiers, 139 
is. 481, 121 N.W. 153 (1909). It was also held that an adopted child is not an 
heir of the collateral kindred of his adoptive parents. “It has never been held by 
this court . . . that an adoption statute should be liberally construed to divert 
the descent of property ... ” Estate of Bradley, 185 Wis. 393, 201 N.W. 973, 
975 (1925). 

** A void adoption order may be attacked by any interested person, and the 
power to collaterally attack a void order of adoption has been granted to the 
adoptive parent. Jn re Mathew’s Will, 198 Wis. 128, 223 N.W. 434 (1929). 

2° Where the wife is incompetent, for ae, the adoption is void. Estate of 
Bearby, 185 Wis. 33, 200 N.W. 686 (1924). Where a man was married but didn’t 
disclose it, the order of adoption was held invalid and without jurisdiction. In re 
Bresnehan’s Will, 221 Wis. 51, 265 N.W. 76, (1936). 

3° Wis. Stats. (1947) § 322.07 (4). 

%1 In the English House of Lords, J. T. Moore-Barbazon expressed hope that 
the duty of the donor to maintain the offspring, no matter how numerous, will 
be a very healthy deterrent. Chicago Tribune, Mar. 18, 1949, p. 6. 

* Discussing the historical theories of property, Pound says “. . . When inter- 
ests of substance are first secured they are interests of groups of kindred, because 
in tribally organized society groups of kindred are the legal units.” Pounp, 
INTRODUCTION TO THE PHILOSOPHY oF Law 225 (1922). 

# “From time immemorial it has been held by English-speaking peoples that 
the property of intestate deceased should descend to kindred of the blood...” 
Estate of Bradley, 185 Wis. 393, 395, 201 N.W. 973, 975 (1925). 

* The Roman law was less severe by according the illegitimate children of con- 
cubines the rights of inheritance from the mother and support from the father. 
The reason lay in the concubine’s legal relation to the family, which was sanctioned 
by the church down to the Council of Trent. See Dickinson’s Appeal, 42 Conn. 
491, 501, 19 Am. Rep. 553 (1875). 

% See Hotmes, Common Law 340-370 (1881). 
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3. Suggested Approach: The policy in most fields of law is to pay 
more respect to the social relations and the equities involved than 
to actual blood kinship between parent and child. For example, 
although the burden of support ordinarily falls upon the natural 
parent, even a person standing in loco parentis can assume rights 
and obligations incident to the parental relationship.*” The Wisconsin 
state income tax law,** which allows an exemption for a “child actually 
supported,’’ makes no reference to the child’s biological ancestry. 
Under the Workmen’s Compensation Act®® a dependent must be a 
“member of the family,’”’ but a person not related by blood or mar- 
riage may be a member of the family so as to be entitled to compen- 
sation.*° 

In the law of wills a devise to a “child’’ presumptively refers to 
legitimate children,“ and “‘issue”’ is usually construed as lineal off- 
spring.*? But the construction placed upon the terms will always be 
governed by the ascertainable intent of a testator.“ In fact, although 
“blood relations” are used in a will, “they may be given any reason- 
ably different meaning necessary to effectuate the intent of the 
testator.’ The policy reflected by these examples is clear and de- 
serves respect. 

Perhaps it is possible to gear the child’s status to the more modern 
developments in the field of domestic relations. The trend of legisla- 
tive enactments has been to mitigate the severity of the common 





%* Wis. Stats. (1947) § 351.30; McGoon v. Irvin, 1 Pin. 532 (Wis. 1845), 44 
Am. Dec. 409; Zilley v. Dunwiddie, 98 Wis. 428, 74 N.W. 59 (1912). 

37 39 Am. Jur. 697, 698. In Wisconsin a husband was held liable for medical 
services rendered to his stepchild, although the child’s father was still alive. 
Monk v. Hurlburt, 151 Wis. 41, 138 N.W. 59 (1912). 

38 Wis. Stats. (1947) § 71.09 (6) (d). 

39 Wis. Stats. (1947) § 102.51 (2). 

4 Paes Milling Co. v. Industrial Commission, 226 Wis. 187, 275 
N.W. 515, 276 N.W. 300 (1937). See also Wis. Srats. (1947) § 102.49 relating to 
additional death benefits for children. (2) “... a child not his own by birth or 
adoption but living with him as a member of his family at the time of the i injury 

for the purposes of this section be taken as a child of their marriage.” 

413 Pace, Wit1s 138 (3d ed., 1941); Will of Kaufer, 203 Wis. 299, 234 N.W. 
504 (1931); Will of Scholl, 100 Wis. 650, 76 N.W. 616 (1898). 

“ Pace, Wiits 152, 

43 Chesterfield v. Hoskin, 133 Wis. 368, 113 N.W. 647 (1907); Will of Fouks, 
206 Wis. 69, 238 N.W. 869 (1910); Will of Richter, 215 Wis. 108, 254 N.W. 103 
(1934) and cases cited therein. 

“ Estate of Sander v. Wertemeyer, 126 Wis. 660, 105 N.W. 1064 (1906). The 
court added that “... the judicial leaning towards a construction “ 
which might or might ‘not include illegitimates so as to exclude them . . . is some- 
what obsolete.” 
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law’s management of illegitimacy by means of remedial,“ as well as 
enabling statutes.“ Coincidentally, there has also been a recognition 
of the right of the family, as an entity, to protection of its rights.‘ 
These principles if combined and applied to the AID child’s status 
may enable the court to recognize him as legitimate. 


II. THe Wire’s Conpuct 


Despite attempts to safeguard the child, his status may be effec- 
tively impaired if, instead of a direct proceeding, the same result is 
achieved by means of a collateral attack. Although no adjudication 
is had of the child’s rights, his standing in the eyes of the law may 
depend upon a court’s declaration of the lawfulness of the practice 
of artificial insemination. While it is true that proof of adultery of 
the mother does not in itself prove illegitimacy of an offspring,** such 
will be the result if the husband’s impotency or non-access is also 
proven.*® 

The first case dealing with the question was decided in Canada.*° 
There, in a suit for alimony by the wife, the husband charged adultery. 
The wife replied that the child was a product of AID. The court 
found that the wife did commit adultery. By way of dictum, the judge 
went on to declare as adulterous, on grounds of public policy, the 
production of a child by AID. He said that “the essence of the offense 
of adultery consists, not in the moral turpitude of the act of sexual 
intercourse, but in a voluntary surrender to another person of the 
reproductive powers or faculties of the guilty person; and any sub- 





See Wis. Stats. (1947) § 237.06 granting the illegitimate child inheritance 
from the mother and under certain conditions from the father. Not only can 
paternity proceedings be brought by the mother, Wis. Stars. (1947) c. 166, but 
also a refusal to provide for an illegitimate child constitutes a crime. Wis. Stats. 
(1947) § 351.30 (1). 

“ A child born of a marriage declared null is no longer illegitimate, Wis. Stats. 
(1947) § 245.35. An intermarriage of the parents will legitimize the child, Wis. 
Strats. (1947) § 245.36. In the event of an adoption of the child, a new birth 
certificate is filed and the question of legitimacy is answered in the affirmative. 
Wis. Strats. (1947) § 69.33 (2). 

47 See Daily v. Parker, 152 F. 2d 174, (1945). This case appears to be the first 
to establish the common law right of a child to sue a third person for deprivation 
of parental support and affections. In permitting this new right of action in favor 
of a child, the court considered the family relationship in terms of a totality of 
relative rights and duties with all members participating. See also Note, 46 
Cot. L. Rev. 46 (1946); 14 J. B. A. Kan. 272 (1946). 

48 Shuman v. Shuman, 83 Wis. 250, 53 N.W. 455 (1892); Watts v. Gwens, 62 
Wis. 512, 22 N.W. 720 (1885); Mink v. State, 60 Wis. 583, 19 N.W. 445 (1884); 
7 Am. Jur. 659; 7 C. J. 940, 941, 942; See also Romanowski v. Romanowski, 245 
Wis. 199, 14 N.W. 2d 23 (1944). 

49 Estate of Lewis, 207 Wis. 155, 240 N.W. 818 (1932); Riley v. State, 187 Wis. 
156, 203 N.W. 767 (1925). 

5° Orford v. Orford, 49 Ont. L.R. 15 (1921). 
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mission of those powers to the service or enjoyment of any person 
other than the husband or wife comes within the definition of ‘adul- 
tery.’ 2761 

A later case, in Illinois,®* was also a divorce problem involving the 
question of adultery. Here, the court, after finding that the wife had 
committed adultery, declared that it would not be adulterous to 
submit to artificial insemination. 

The principal basis for the inclusion of AID within the definition 
of adultery lies in the reason that is often given for the law’s condem- 
nation of adultery. Presumably, it is to prevent a mischievous inter- 
ference with the husband’s right to have heirs of his own blood that 
lies at the heart of the common law’s abhorrence of the offense.” 
Inasmuch as the Wisconsin court has recognized this reason for the 
outlawry of marital infidelity,“ one can only speculate whether it 
would, if faced with similar facts, reach the conclusion that AID 
constitutes adultery. 

The view that AID is adultery is strengthened by a famous English 
decision which contained the short but incendiary comment, ‘“‘Fecun- 
dation ab extra, I doubt not, is adultery.” In other words, if repro- 
duction outside the marital relation is the essential fact sought to 
be prevented by the law, and if there need not be actual penetration 
for the offence to be committed, then AID constitutes adultery. 


Reasons AID SHoutp Not Bre ConsipERED ADULTERY 


Is the “possibility of introducing spurious heirs” really the reason 
behind our condemnation of adultery at the present time? It seems 
doubtful. Sterility does not constitute a valid defense in a prosecution 
for adultery or an action for criminal conversation. The interest 





51 Orford v. Orford, 49 Ont. L. R. 15, 22 (1921). 

52 Hoch v. Hoch (not reported); Chicago Sun, Feb. 10, 1945; Time, Feb. 26, 
1945, p. 58. 

531 Am. Jur. 683; 2 C.J.S. 474. 

% “Adultery was condemned at common law because it tended to introduce 
spurious heirs into a family and to adulterate the issue of an innocent husband 
and turn the inheritance away from his own blood to that of a stranger.’”’ State 
v. Roberts, 169 Wis. 570, 572, 173 N.W. 310 (1919). 

55 Russell v. Russell [1924] A.C. 687, 721; 13 Brir. Ruw. Cas. 246. 

5 Defenses to Adultery: 1 Am. Jur. 693, 2 C.J.S. 477; Defenses to Criminal 
Conversation: 27 Am. Jur. 138, 42 C.J.S. 353. “A married woman who commits 
adultery may he said to aggravate the wrong done to her husband if as a result 
she gives birth to an illegitimate child; yet the birth of a child is not necessary in 
order to constitute adultery. It is no less adultery when committed by a woman 
who is beyond the age of child bearing or who is already pregnant by her husband, 
or who, by taking contraceptive measures avoids having the child...” Binney, 
mt = = Implications of Artificial Insemination, 40 Evucentics Rev. 199, 
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guarded by the law of criminal conversation is not in the purity of 
descendants; rather, it is to protect a property interest in the wife.*? 
The right to exclusive marital incidents has been broadened and 
given to the wife as well as the husband by enlargmg the concept 
of adultery to include infidelity by a husband® and by allowing the 
wife to sue the other woman for criminal conversation.®® If the right 
is granted to a wife, it is not for reasons of safeguarding lineal purity. 
It is submitted that the gravamen of the crime is the illicit sexual 
intercourse and not the reproductive potentialities. 

Moreover, other problems are raised by considering AID as adul- 
tery. At common law, sexual intercourse was regarded as an essential 
element." So too, it was a constituent of the various offenses of rape, 
fornication,™ incest* and seduction.® The Wisconsin court, in fact, 
has already stated that the crimes of incest, adultery and fornication 
differ only as to persons.” If the court decides to change the substan- 
tive law of adultery to include non-sexual contact, it should distin- 
guish that crime; otherwise it may impliedly change the law of several 
crimes with one sweeping decision. 

If AID does constitute adultery, then will a criminal prosecution 
against the wife lie?*’ It would seem that it should not. At common 


87 “The action [criminal conversation] is based on the proprietory interest in 
the person of his wife which in all its incidents is as much a property interest as is 
the interest in the exclusive possession of his land or chattels’ Bohlen, Fifty 
Years of Torts, 50 Harv. L. Rev. 1225, 1246 (1937). 

58 Adultery at the common law was confined to illicit sexual intercourse be- 
tween a married woman and any man otker than her husband. Judicial construc- 
tion of adultery statutes has expanded the meaning of the term. State v. Roberts, 
169 Wis. 570, 572, 173 N.W. 310 (1919); State v. Fellows, 50 Wis. 65, 6 N.W. 239 
(1880); Hunter v. U. S., 1 Pin. 91 (Wis. 1840). 

59 See the equal rights statute, Wis. Stats. (1947) § 6.015 and Woodman v. 
Goodrich, 234 Wis. 565, 291 N.W. 768 (1940), where it was held that a woman has 
the same right of action that a husband has tc recover damages for criminal con- 
versation. 

* The law will regard as adultery any sexual act, notwithstanding that by its 
nature it cannot result in the conception of a child. Hence arise the occasional 
findings of adultery against women who have conclusive medical evidence that 
fen S virgins. Binney, supra note 56, at 201. See Thompson v. Thompson, 
1939] P. 1. 

#1 Am. Jur. 685; 2 C.J.S. 474; 1 R.C.L. 635. 

44 Am. Jur. 902; 52 C. J. 1014; 22 R.C.L. 1177. 

* State v. Roberts, 169 Wis. 570, 173 N.W. 310 (1919); 1 Am. Jur. 688, 690; 
37 C.J.S. 117, 119. 

* Hintz v. State, 58 Wis. 493, 17 N.W. 639 (1883); 27 Am. Jur. 288; 42 C.J.S. 
503, 504. 

% 47 Am. Jur. 633; 57 C.J. 9, 10; In Groghan v. State, 22 Wis. 444, 445 (1868), 
it was said that “the word ‘seduction’ . . . is generally understood to mean the 
use of some influence by which he induces the woman to surrender her chastity 
and virtue to his embraces.” 

% State v. Shear, 51 Wis. 460, 8 N.W. 287 (1881). 


67 Wis. Stats. (1947) § 351.01. 
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law adultery consisted of “voluntary sexual intercourse of a married 
person with another than her spouse.’’®* Also the ordinary meaning 
of the crime of adultery does not apply to AID. Therefore, a court 
should be reluctant to extend the scope of the crime to include it.® 

Furthermore, regarding AID as adultery may have other repercus- 
sions. If adultery has been committed is the donor the particeps 
criminis? If so, can the donor’s wife sue for a divorce on that ground? 
This can be difficult to resolve if the donor and recipient are five hun- 
dred miles apart!’° If the insemination was performed without the 
woman’s consent, has rape been committed? The Canadian court 
thought so.7! Will not the prosecution appear singular if the defendant 
doctor is a woman? 

It appears clear from the foregoing discussion that AID should 
not be included within the scope of adultery or other sex crimes. It 
lacks any scintilla of carnal appetite or gratification, which is the 
foundation for social antipathy to that conduct. Any objection to AID 
would have to be in regard to its effect on reproduction. In that re- 
spect, acts such as sterilization, abortion and contraception are con- 
sidered undesirable. It is obvious that AID could not be subject to 
the same condemnation. In contrast to these acts, AID does not 
hamper reproduction; it furthers it.” 


III. ConcLusion 


The application of strict common law definitions may deprive the 
AID child of inheritance from his mother’s husband in the absence of 
an adoption or of a will unless the court is willing to incorporate 
trends from other fields of law into its consideration of what is pri- 
marily a family problem. The blemish of illegitimacy can also result 
from an adjudication of AID as adultery. Manifestly, any decision in 


68] Bouvier’s Law Dict. 149 (8th ed., 1914); The importance of a definition 
is illustrated by an analogous case where an indictment for sodomy was dismi 
because sexual intercourse was not proven. Garrad v. State, 194 Wis. 391, 395, 
216 N.W. 496 (1927). For an excellent discussion of common law and statutory 
crimes in Wisconsin, see Note, 1939 Wis. L. Rev. 300. 

6 For a classic illustration of this principle, see McBoyle v. U.S., 283 U.S. 25. 

51 S.Ct 340 (1931), where the court refused to extend a Motor Vehicle Theft pw 
to include aircraft. 

7 See Seymour and Koerner, Transportation of Human Spermatozoa by Air- 
plane for Artificial Insemination, 122 A.M.A.J. 174 (1943). 

1 Orford v. Orford, 49 Ont. L.R. 15 (1921). 

7 Perhaps, above all, there should be a determination of what is really the true 
purpose of marriage. American courts have been in ment that it is procrea- 
tion. Raymond v. Raymond, 79 Atl. 430, 431 (N.J.Ch. 1909); Turner v. Avery, 
92 N.J.Eq. 473, 474, 113 Atl. 710 (Ch. 1921); Mirizio v. Mirizio, 242 N.Y. 70, 
150 N.E. 605 (1926). AID is distinctively procreative in its nature, and the child, 
although not biologically, is in all other respects a product of the marriage. Per- 
haps AID can be regarded as a veritable fulfillment of the purpose of marriage. 
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regard to either the mother’s conduct or the child’s status should not 
ignore social factors involved in AID. A few of them are: 

1. The extent of childlessness. Evidence indicates that from ten 
to fifteen percent of the married couples in this country are barren, 
and in thirty to fifty percent of the cases the cause lies in the husband’s 
sterility or impotency.” 

2. The advantages. It satisfies the maternal urge to bear children” 
and the husband’s social pride in appearing as the father.”* Therefore, 
it has a definite advantage over adoption. 

3. The dangers involved. There is always the possibility of a future 
intermarriage between children fathered by the same donor. Also, 
the use of AID, both by unmarried women desirous of an heir and 
wives who cannot obtain their husbands’ consent, is encouraged be- 
cause it is not necessary to resort to immoral conduct. 

4. The moral aspect. Some of the most influential opposition directed 
against AID comes from religious sects. A commission recently ap- 
pointed by the Church of England inquired into the question of 
insemination and then recommended that AID be made a criminal 
offense because it amounts to adultery.”* The Archbishop declared, 
moreover, that it involved criminal perjury, endangered the moral 
security of the child, the family, and was contrary to Christian 
principles.77 

5. The number of persons involved. Potentially, a substantial group 
of people who have already employed this technique will be affected 
by the decision.”® 

The scope of the problem and the social repercussions of the solu- 
tion command the consideration of AID as a broad policy question. 

73 Michelson and Michelson, Fertility Studies of the Male in Barren Marriages, 


134 A.M.A.J. 941 (1948). 

% The existence of this force is acknowledged by all including the opponents of 
AID. See Discussion and Question Period in SympostuM ON MEDICOLEGAL PROB- 
LEeMs, 70 (Levinson ed. 1948). 

% Id. at 77; Barton, Walker and Wiesner, supra note 8, at 42. 

7% N. Y. Times, Mar. 17, 1949, p. 13, col. 2. But see criticism of the Commis- 
sion’s report in Bezzant, supra note 9, at 84, 85; Binney, supra note 56, at 201; 
Scots L. T. 82 (Apr. 9, 1949). 

77 N. Y. Times, Mar. 17, 1949 p. 13, col. 2; Chicago Daily Tribune, Mar. 18, 
1949, p. 6. The Roman Catholic view is similar if not stronger. See Bonnar, THE 
Catuo.tic Doctor, i 

78 The latest figures indicate that a considerable number of children have been 
created in this manner. Questionnaires sent to 30,000 physicians, in 1941, re- 
ceived 7,642 replies; these reported that 9,489 women had achieved at least one 
pregnancy by artificial means. A sectional breakdown showed 2403 in the eight 

‘middle states” including Wisconsin. Of these, approximately two-thirds had been 
effected with the husband’s semen while 3649 resulted from inseminations of a 
donor’s sperm. These figures are based on information supplied by a very small 

percentage of medical Pas Seymour and Koerner, Artificial Insemina- 
tion, 116 A.M.A.J. 2747 (1941) 
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Furthermore, the common law concepts of adultery and illegitimacy 
appear inadequate to meet the problem. Therefore, the main task 
remains with the legislature. 

On March 3, 1949, a bill was introduced in the Wisconsin assembly 
relating to the rights of children born by means of artificial insemina- 
tion.”® After one hearing on the measure, at which the author of the 
bill was the only person to testify, the bill was withdrawn. Two other 
state legislatures have been exposed to suggested enactments;*® and 
discussion has waged on the floor of the House of Lords.*! In none of 
these cases, however, did legislation result. Inasmuch as the inci- 
dence of AID suggests an increase of litigation involving its legal 
status, the legislature should decide whether AID is to be prohibited, 
permitted or restricted to certain types of persons and conditions. 
Controversy is inevitable, but a law is necessary; and in the final 
analysis a law regarding artificial insemination must have the support 
of public opinion. 

Martin Hoyt 





AUTO ACCIDENTS—THE EMERGENCY DOCTRINE IN 
WISCONSIN—SEPARATE DOCTRINE OR ONE CIRCUM- 
STANCE OF ORDINARY CARE? The “emergency rule’”’ in Wis- 
consin provides that one who is suddenly thrust into an emergency 
not created through his own negligence and which requires instan- 
taneous action to avert injury to person or property, will not be 





79 Bill 407 (1949). “237.065 CuitpREN Born By ARTIFICIAL INSEMINATION. 
(1) a child born to a married woman by means of artificial insemination with the 
consent of her husband shall be deemed the legitimate, natural child of both the 
husband and his wife for all purposes, and such husband and wife and such child 
shall sustain toward each other the legal relation of parent and child and shall 
have all rights and be subject to all the duties of that relationship including the 
rights of inheritance from each other. (2) The consent of the husband contem- 
plated by subsection (1) is one which is in writing, duly executed and acknowl- 
edged by the husband, and duly filed in the office of the register in probate of the 
county in which such husband and wife reside. Each such consent shall be filed 
in the same manner as provided in section 322.06 for the filing of adoption papers 


and shall not be open to inspection except as provided in section 322.06. 

80 See Comment, Artificial Insemination, a Parvenu Intrudes on Ancient Law, 
58 Yate, L. J. 457, 470, (1949). 

81 N, ri Times, Mar. 17, 1949, p. 13 col. 2; Chicago Daily Tribune, Mar. 18, 
1949, p. 6. 

82 “Every program which proposes a reformation of society, . . . in its biologic 
. . . Structure, awakens fierce controversy which is usually independent of the 
situation. This controversy becomes the greater whenever sex or reproduction 
becomes the focus of the reform, since nowhere in the tangled web of human 
emotion and ideology is there more non-rationally based conduct than in this 
a Certain Medical and Legal Phases of Eugenic Sterilization, 52 

ALE L. J. 618. 
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required to do the thing which in retrospect would appear to have 
been the most likely to avert the impending accident. 

There are different ways in which the rule may be applied by the 
courts. First, the rule may be applied as a separate doctrine of tort 
law, requiring a subjective test of the defendant’s judgment. In this 
treatment the question to be answered by the fact-finding body 
would not be whether a reasonably prudent man in similar circum- 
stances could have behaved as the defendant did. The question, 
instead, might be whether the particular defendant had in good faith 
exercised what judgment he had. Secondly, it is possible to apply the 
rule as merely another guide in the administration of the standard of 
ordinary care, the emergency being treated exactly like any other 
circumstance of the accident; the question of fact would be whether 
the defendant acted as an ordinarily prudent man. A third possibility 
is a variation of the above. The emergency may be a circumstance 
of ordinary care, but unusual in that the defendant may be entitled 
to a special instruction to the jury on the emergency. 

Consideration has been given to the fact situations in which the 
emergency rule has been applied, the purpose being to determine 
whether there need be some peculiar type of situation in order for the 
emergency rule to come into play. However, no case has been found 
which so indicates. The fact situation must be peculiar only in the 
sense that a necessity for immediate action to avoid injury to life or 
property must exist. Any situation that constitutes an emergency is 
enough to invoke the rule, provided the actor has not been negligent 
in creating the emergency. 

The real problem is to discover whether the Wisconsin Supreme 
Court is treating the emergency doctrine as a subjective test of the 
defendant’s judgment or as a mere circumstance figuring in the ad- 
ministration of the standard of ordinary care. In this study attention 
has been directed particularly to cases in which the wording of the 
trial court’s instruction to the jury on the emergency rule has been 
criticized or approved by the Supreme Court on appeal. 


Cases InpDICATING A SEPARATE DOcTRINE 


The court has not been clear cut in its handling of the doctrine. 
Occasionally the court has talked in terms of instinctive action. An 
example is Parkes v. Lindenmann,' an early case. Defendant was 
driving his car on a city street and saw the plaintiff waiting for a 
street car at an intersection where defendant was going to turn the 





1161 Wis. 101, 151 N.W. 787 (1915). 
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corner. When defendant was about ten feet from plaintiff, plaintiff 
saw defendant for the first time, became startled, and stepped into 
defendant’s line of travel. An emergency was thus created by plain- 
tiff’s act. Thereupon defendant turned so as to pass tehind plaintiff 
but plaintiff became confused and took several quick steps back 
into defendant’s path. Defendant’s fender struck plaintiff although 
defendant was going only six miles per hour. On appeal by defendant 
the court held that the evidence did not establish defendant’s negli- 
gence, saying that in an emergency situation one is not held to strict 
exercise of ordinary care as there is no time for exercise of judgment 
and deliberate action, and that both plaintiff and defendant were 
entitled to the protection of the doctrine.? Because of the language 
eliminating the possibility of exercising judgment, this part of the 
opinion, it is thought, looks toward a separate doctrine approach to 
the emergency rule. If one cannot exercise judgment of any kind, 
there would seem to be no room for discussion of the relative pru- 
dence exercised. The court, indeed, goes on to say that in such situ- 
ations the action is instinctive and for that reason a failure to take 
the best means of escape is not necessarily negligence.* The inclusion 
of the word “‘necessarily”’ muddies the meaning of the court and sug- 
gests that there may be occasions on which a person may be negligent 
although acting instinctively. If that is so, how does one determine 
those occasions save by the application of the prudent man standard? 
And if the prudent man standard must be applied after all, the court 
can hardly mean that one’s actions in an emergency truly are in- 
stinctive. 

Four years after the Parkes case the court decided Sharkey v. 
Shurman.‘ A boy was driving a horse and wagon down a city street 
when the thill on the right axle of the wagon fell down. The boy tried 
to stop the horse, but one of the lines broke. The horse was going 

2 161 Wis. 101, 108, 151 N.W. 787 (1915): “‘The jury properly applied this rule 
[the emergency rule] to 2 penser in answers to questions and 9.” These questions 
were: 2. Did the plaintiff move to the north from the place where she was waiting 
for the street car in consequence of becoming startled by reason of the north- 
easterly direction taken by defendant’s automobile? 9. Did any want of ordinary 
care on the of the plaintiff proximately contribute to her injury? The jury 
answered “Yes” to 2 and “‘No” to 9. 

The Supreme Court felt that the jury should have applied the emergency rule 
in defendant’s favor in answering questions 3 and 4, but had failed to do so. 
The questions follow: 3. Did defendant fail to exercise ordinary care for the 
purpose of stopping his car after it became apparent to him that plaintiff would 
move to the south and enter the path of his car? The jury answered “Yes.” 4. Did 
defendant fail to exercise ordinary care in the handling of his automobile when 
it became apparent to him that the plaintiff would move to the south? The jury 
answered ‘‘Yes.”” 

3 Jd. at 108. Italics added. 

4170 Wis. 350, 174 N.W. 912 (1919). 
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fast and the boy jumped off. The trial court’s instruction was in 
part as follows: 

. when one is suddenly put in a position of danger requiring 
one to act quickly and determine his course of conduct in order 
to avoid injury to others or himself, it is not necessary that he 
take the course that in retrospect seems would have been wisest 
or safest. If the boy exercised his own judgment as to the best 
means of avoiding injury and acted upon it, that is sufficient, 
although it now seems likely that had he acted otherwise he 
might have avoided injury to the plaintiff. 


This instruction was approved on appeal.® 

In the trial court’s instruction in the Sharkey case the word ‘‘emer- 
gency’ was not used and nothing was said as to whether defendant 
was negligent in getting into the dangerous position. In other respects 
the instruction appears to be a statement of the emergency doctrine. 
The Supreme Court agreed that,’ ““Whatever was done by the driver 
was done by him in the presence of immediate and great danger.” 
If the trial court’s instruction is a statement of the emergency rule, 
as seems reasonable to suppose, it seems in agreement with the Parkes 
case in that it is not required that the actor take the course that in 
retrospect seems wisest. The rationale, however, avoids any mention 
of instinctive action, but instead it requires that the driver exercise 
his own judgment as to the best means of avoiding injury. The lan- 
guage of the instruction indicates that if the driver exercises his own 
judgment and acts upon it, he thereby, by that alone, protects him- 
self from liability. If the court means this,* no inquiry could be made 





5 170 Wis. 350, 352, 174 N.W. 912 (1919). 

6 Ibid. 

7 Ibid. 

* It is doubtful that the court really was thinking definitely in terms of a 
separate emergency doctrine at this time. Williams v. Duluth Street Ry., 169 

is. 261, 171 N.W. 939 (1919), decided the same year as the Sharkey case, 
involved a streetcar that while running in a blizzard struck a pedestrian. The 
evidence showed that the motorman applied the brakes, reversed the motors, 
and sanded the track when he first saw the pedestrian. The Supreme Court held 
an instruction proper that said that if a sudden emergency arose not through 
the defendant’s negligence and there were different ways to act which might 
followed, the defendant was not negligent if he selected a course which may not 
have been the best. 

It is submitted that in determining whether a way to act might be followed, 
the true question determined is whether a reasonably prudent man in similar 
circumstances could choose that way to act, in view of the probable results of 
such a course of action. Also implicit in the instruction is the requirement that 
the defendant actually must have chosen one such course of action. Otherwise it 
is senseless to require that several reasonable courses of action be available. Thus 
the instruction means that a defendant is not negligent as a matter of law if he 
selects a course of conduct that a reasonably prudent man might select even 
though it is not the wisest course of conduct possible. This is no different from 
the ordinary standard of care applied to negligence cases generally. 











one rears 























































January] NOTES 151 
into the quality of the judgment exercised, except as quality tends 
to prove good faith, the question of negligence could not enter the 
case, and it would seem that the emergency doctrine is being treated 
as a concept separate and apart from ordinary care. But if, as is more 
likely, an objective standard is to be applied, the quality of judgment 
exercised will be weighed by the fact-finding body as it looks at 
the events that took place and compares them with some standard 
of conduct to determine whether, taking the events as a whole, it 
can be decided that judgment was exercised. And what standard 
suggests itself other than the familiar one of the reasonably prudent 
man acting in similar circumstances?® 

The high-water mark in the court’s use of language seeming to 
indicate that the emergency rule is a separate doctrine apart from 
the concept of ordinary care came in the case of Siegl v. Watson.'° In 
that case the defendant-motorist overtook a bicycle rider on a stormy 
night of wind, rain, and snow. The defendant was passing the cyclist 
at ten or twelve miles per hour when a poncho the cyclist was wearing 
blew out like a flag in the defendant’s direction, startling him. The 
defendant applied his brakes and his car skidded into the cyclist and 
killed him. The trial court’s instruction to the jury was in part as 
follows: 


... The law, furthermore, does not require a supernatural poise 
or self-control on the part of an automobile driver; and if some 
unforeseen emergency occurs which naturally would overpower 
the judgment of an ordinarily careful driver so that momen- 
tarily he is not capable of intelligent action, he may not be negli- 
gent.'? 


In the decision of the trial court granting a new trial on plaintiff’s 
motion, the trial court said :* 
It will be noticed that in stating the emergency rule, the jury 


was not directed to find that the defendant was excused or was 
not negligent, but that he might not be negligent. The jury, how- 





* Driessen v. Moder, 233 Wis. 416, 419, 289 N.W. 689 (1940) is another case 
which indicates that the court may be thinking in terms of a subjective standard. In 
the opinion of the court it is said that if defendant in an emergency took a course 
which ‘‘. . . on the spur of the moment to him seemed likely to avoid the impend- 
ing collision . . .”’ defendant could not be charged with negligence as to control 
simply because he did not do something else. The jury must still use an objective 
standard to determine whether the course taken did seem likely to the defendant 
to avoid the collision, however. 


10 181 Wis. 619, 195 N.W. 867 (1923). 

u Td, at 624. 

12 Italics added. 

13 Brief for Appellants, p. 13, Siegl v. Watson, supra. 
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ever, was not told when he might and when he might not be 
negligent." 


The above shows that the trial court thought it was stating the emer- 
gency doctrine and that proper application of the doctrine does not 
exonerate defendant as a matter of law. The existence of the emer- 
gency is merely one circumstance tending to determine the applica- 
tion of the standard of ordinary care, in this view of the rule taken 
by the trial court. 

On appeal, however, the Supreme Court in a dictum said that 
this was not a statement of the emergency rule:'* 


Under this doctrine [the emergency rule] one so circumstanced 
is free from negligence as a matter of law unless the emergency 
results from his own negligence. . . . What [the trial aa told 
the jury was that if some unforeseen emergency occurs which 
naturally would overpower the judgment of an ordinarily care- 
ful driver so that momentarily he is not capable of intelligent 
action, he may not be negligent. Clearly the trial court left it to 
the jury to say whether under the circumstances of this case 
the defendant was negligent." 


Since the jury had found defendant free from negligence anyway,” 
failure to state that negligence in creating the emergency removes the 
protection of the emergency rule was not prejudicial error; and the 
order of the trial court granting a new trial was reversed and the 
cause was remanded with directions to enter judgment upon the 
verdict of the jury. 


Cases INDICATING ONE CIRCUMSTANCE OF ORDINARY CARE 


The court in later cases did not follow the dictum of the Siegl 
case. Thorpe v. Clover Farm Dairy Co."* involved a situation in which 
defendant-motorist was approaching a truck standing at an inter- 
section. Defendant pulled out to the left to go around the truck 
when, without warning, the truck started to turn left into the cross- 
road in front of defendant’s car, thus creating an emergency. De- 
fendant, fearing he could not stop in time, speeded up and crossed 
the intersection ahead of the truck. The left wheels of defendant’s 
car as a result went into the ditch beyond the intersection. After 





44 Ttalics the trial court’s. 

16 See note 10, supra, at 624. 

6 Italics the Supreme Court’s. 

17 The jury finding of no negligence i ctive of the existence of an emer- 
gency made the passage quoted in the text dictum. 

18 198 Wis. 609, 225 N.W. 207 (1929). 
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traveling about forty-five feet in that manner, the car tipped over 
when defendant tried to get back on the highway. 

On appeal, the court said:!* 


. . it is too much to say, as a matter of law, that under these 
circumstances . . . he [defendant] should have stopped his car 
sooner than he did . . . anyone, confronted with the emergency 
that confronted [defendant], could hardly have exercised greater 
care. At least the question was for the jury. 


In this language is found the familiar approach to applying a standard 
of ordinary care. Emphasis is laid on the circumstances existing 
immediately prior to the occurrence of the accident, and on the ques- 
tion of whether another in the same circumstances could have exer- 
cised greater care. And the question for the jury was not whether an 
emergency existed but whether, granting the emergency, defendant 
exercised the care which another person in like circumstances would 
have exercised. By implication such another person is taken to be the 
reasonably prudent man. The emergency is treated as simply one 
circumstance to be considered in applying the standard of ordinary 
care. 

Other cases followed which also indicate that the emergency rule 
is treated as being only another circumstance of ordinary care.”° 





19 198 Wis. 609, 612, 225 N.W. 207 (1929). 
* Feller v. Leonard, 207 Wis. 43, 239 N.W. 498 (1931). A pedestrian on shoulder 


of highway at _— walking on a curve may have believed an approaching car 
was going to hit him unless he ran onto the concrete. The court held that this 
was an emergency such as refuted a claim that the pedestrian was contributorily 
negligent as a matter of law. The court said that in view of the emergency rule it 
considered the jury’s inference of freedom from contributory negligence to be 
supported. It is submitted that this is treating the emergency as being merely 
another circumstance of ordi care. If the emergenc le was a separate 
doctrine, the question of the lestrian’s negligence would not have been sub- 
mitted to the uy. 

Watkins v. Watkins, 210 Wis. 606, 616, 245 N.W. 695 (1933). The court said, 
“An emergency was created ... Whether or not Krahn thereafter failed to exer- 
cise ordinary care was, under the circumstances, a question for the jury.” Here 
again the fact to be found is the exercise of ordinary care and the body to find 
it is the jury. The existence of an emergency acy 

Schwab v. Martin, 228 Wis. 45, 51, 279 N.W. 699 (1938). The court said, “It 
is nearly . . . impossible even now to do more than guess that one of these pro- 
cedures would have avoided the collision. . . . In view of this, we find it impos- 
sible to support the finding of negligent management and control.” Here although 
an emergency existed, the defendant is not liable because it is not clear that 
another, better course of action was available to him at the time, not because 
of some peculiar a from an emergency doctrine. 

DeKeyser v. Milwaukee Auto Ins. Co., 236 Wis. 419, 426, 295 N.W. 755 
(1941). The court said, “. . . In the instant in which the bus driver had to ju 
what course would most likely lessen liability of collision it was not foreseeable 
that the car would also take to the north ditch.” Here defendant is not liable 
because of the lack of foreseeability of the icular consequence of defendant’s 
act that occurred in driving the bus into the ditch. This is ordinary negligence 
law. There is an implication that if the consequence could have been foreseen, 











154 WISCONSIN LAW REVIEW [Vol. 1950 


Woodcock v. Home Mutual Casualty Co.”' is one such case. A motorist 
was driving at night over a snow-covered highway during a storm 
of snow and sleet when a fuse in his car burned out, causing his lights 
to go out without warning. The motorist-defendant could not see 
where he was on the highway, promptly stopped his car and got out 
with his flashlight to see where he was in relation to the shoulder of 
the road. While doing this, defendant saw plaintiff’s car approaching 
from the rear and thought that there was not enough time to drive 
his own car off the highway. Instead, defendant ran some sixty feet 
toward plaintiff’s car and signaled with his flashlight for it to stop. 
Plaintiff’s car did not slow down and went on to collide with defend- 
ant’s car. Only ten or twelve seconds elapsed from the time the fuse 
blew out in defendant’s car to the time when defendant was some 
sixty feet to the rear of the car. The court held that defendant was 
confronted with an emergency when his lights went out, due to the 
fact that his car thus became disabled to such an extent that it was 
impossible to avoid stopping on the highway temporarily. The court 
went on to say that in view of the emergency, defendant’s action in 
trying to warn plaintiff with his flashlight rather than trying to move 
his car was such action as a person of ordinary prudence in the same 
position might rightly take, even though he did not make the wisest 
choice. The judgment was reversed and the cause remanded with 
directions to dismiss the complaint because defendant was not neg- 
ligent either in stopping his car on the highway or in signaling plain- 
tiff’s car to stop. This is a clear treatment of the emergency as one 
circumstance determining ordinary care. 

The latest application by the Wisconsin Supreme Court of the 
emergency doctrine is Thorp v. Landsaw.” The action was brought 
by plaintiff Thorp, an occupant of defendant Thorp’s car. Defend- 
ants Thorp and Landsaw were driving automobiles approaching each 
other. Each car was going between thirty-five and forty miles per 
hour. When the cars were about sixty feet apart, defendant Land- 
saw’s car swerved onto defendant Thorp’s portion of the road. Thorp 
turned his car to the left just before the collision occurred. The jury 
found him negligent in so doing. The trial court instructed the jury 
on the emergency doctrine as follows:* 





defendant might have been liable. If the emergency doctrine is a separate defense, 
the defendant should be free from liability regardless of foreseeability of con- 
sequences. 

31 253 Wis. 178, 33 N.W. 2d 202 (1948). 

22 254 Wis. 1, 35 N.W. 2d 307 (1948). 

33 Jd. at 6. 
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An automobile driver who, by the negligence of another and not 
by his own negligence, is suddenly placed in an emergency and 
compelled to act instantly to avoid a collision or injury, is not 
guilty of negligence or want of ordinary care, if he makes such a 
choice as a person of ordinary prudence, placed in such position, 
might make, even though it appears afterward that he did not 
make the wisest or best choice. 


The Supreme Court specifically approved this instruction.** The court 
went on to say that:* 


The record presented three questions of fact: 
1. Was there an emergency with which Thorp was suddenly 
confronted? 


2. Was the defendant Thorp negligent in a manner which 
wholly or in part created the emergency? 

3. Might a person of ordinary prudence, if placed in the same 
position, make the same choice? 


Ordinarily these are questions for the jury. 


The jury found Thorp causally negligent in regard to speed, 
management, position of his car on the highway, and in turning his 
car to the left just before the cars collided. The trial court ordered the 
jury findings as to negligence of Thorp stricken and denied the motion 
for judgment against him. Defendant Landsaw and her insurance 
carrier appealed from that portion of the judgment dismissing the 
complaint against defendant Thorp. The Supreme Court in uphold- 
ing the jury finding of negligence said :** 

The [trial] court did not submit to the jury the question of 

whether or not an emergency existed, but assuming that it did 

exist, the jury must have found that the speed at which Thorp 

was travelling wholly or in part created the emergency; that his 
failure to change his position on the highway was a failure to 
exercise the care that an ordinarily prudent person would exer- 
cise under the same circumstances; that in turning his car to the 
left just before the cars collided he failed to make the choice 
that an ordinarily prudent person would make under the cir- 
cumstances. 

CONCLUSIONS 


It is submitted that the Thorp case shows that the emergency doc- 
trine is not a separate doctrine in Wisconsin. The trial court’s instruc- 
tion approved by the Supreme Court requires that the person acting 





4 254 Wis. 1, 6, 35 N.W. 2d 307 (1948). 
% Id. at 7. 
% Td. at 9, 10. 
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in the emergency make such a choice as a person of ordinary prudence, 
placed in such a position, might make in order to be free from negli- 
gence. This is simply the standard of ordinary care, the emergency 
being one of the circumstances creating the situation in which the 
action must take place. 

The Supreme Court declares that the record presents three ques- 
tions of fact, the third one of which indicates clearly that to be free 
from negligence, even though acting in an emergency which itself was 
not created by the actor’s negligence, the actor must make a choice 
of conduct such as a person of ordinary prudence placed in the same 
position might make. The emergency is no special, separate defense. 
If it were, the third question would be unnecessary. 


The clarity of the treatment of the emergency doctrine is marred 
by the court’s saying that the jury must have found that defendant’s 
speed was at least partially the cause of the emergency and that he 
was negligent in operating his car in the emergency. The first finding 
would remove the protection of the emergency doctrine from de- 
fendant. Why is it necessary specifically to remove the emergency 
doctrine as a defense if defendant was negligent in the operation of 
his automobile while in the emergency? Unless the emergency doctrine 
is a distinct defense in itself, there would seem to be no need for so 
doing because if the emergency is only one circumstance in determin- 
ing ordinary care, the defendant has already received what protection 
the emergency can afford him when the fact-finding body is deter- 
mining whether defendant was negligent in his conduct during the 
emergency. But to say that the emergency rule is a distinct doctrine 
is contradictory to the trial court’s instruction approved by the court 
in this case and to the statement in the recently-decided Woodcock 
case,?” previously discussed. 


The possibility that the emergency rule is a circumstance of or- 
dinary care on which the defendant is entitled to a special instruction 
to the jury may be discussed briefly. In most cases such an instruction 
has been requested and the instruction has been granted, but there 
is nothing to indicate that the trial court is compelled to give the 
instruction if requested, the facts being such that it is proper to 
invoke the emergency rule. In Williams v. Duluth Street Ry.** the 
plaintiff requested an instruction on the emergency doctrine to avoid 
contributory negligence.?® The instruction was not given, and this 





27 See note 21, supra. 
28 169 Wis. 261, 171 N.W. 939 (1919). 
29 Cases AND Briers, Williams v. Duluth Street Ry. at p. 150. 
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failure to give the instruction was assigned as error on appeal.*® 
However, the Supreme Court sustained a jury finding of no negligence 
by defendant and therefore, since plaintiff had no cause of action, 
made no ruling on the error cited.*' It may be that the fact that it is 
not error for the trial court to give a specific instruction on the emer- 
gency tends to show that it is mandatory for the court to do so, but 
there is as yet no positive indication from the decisions to show that 
this is so. It does appear that such instructions are usually given, 
however. 

There seems no basis in reason for the court to apply the emergency 
rule as a separate doctrine; and in view of the desirability of keeping 
separate doctrines to a minimum in order that the jury’s job be made 
as simple as possible, it is hoped that the court will continue to treat 
the emergency rule as being only one facet of ordinary care. 


GRAHAM WAITE 





CORPORATIONS — DIRECTORS’ REIMBURSEMENT FOR 
LITIGATION EXPENSES.! By Chapter 104 of the Laws of Wis- 
consin, the 1949 Wisconsin Legislature enacted Section 180.34 of the 
Statutes: 


Any person, or a personal representative of a decedent, made a 
party to any action, suit or proceeding by reason of the fact that 
he, his testator or intestate, is or was a director, officer or em- ¥ 
ployee of any corporation organized under this chapter, shall be 
indemnified by the corporation against the reasonable expenses, 
including attorney fees, actually and necessarily incurred by him 


% Brief for Appellants, p. 7, Williams v. Duluth Street Ry., supra. 
31 See note 28, supra, at 267. 


1 This note is one of the products of the Wisconsin Law Review Legislation 
Analysis Committee. The Legislation Analysis Committee, composed of Review 
staff members and a few Review candidates, has actively functioned throughout 
nearly all of the 1949 legislative session, covering selected committee hearings, 
interviewing sponsors of various items of legislation and, in general, making a 
first hand record of the creation of many important items of iediiatien. The aned 
for ‘‘on the scene” work and observation by Review staff members was felt, par- 
ticularly, because the Wisconsin Legislature, in the main, does not preserve ade- 
— records of some of its most important work—the work of the Legislative 

ommittees, where legislation is actually hammered out. Although a considerable 
number of Review staff members were engaged in work on the Legislation Analysis 
Committee, due to the great volume of business handled by the Legislature dur- 
ing the session, coverage of Legislative Committee Hearings had to be on a Mt 
highly selective basis. Also, of course, many interesting Committee records were ® 
made which did not eventually see fruition in legislative action. Those hearings, a 
at least, provided valuable instruction to the staff members who covered them. 
Numerous other notes and comments developed from the efforts of the Legislative 
Analysis Committee are now in the research stage and will appear in subsequent 
issues of the Review. Editor’s Note. 
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in connection with the defense of such action, suit or proceeding, 
or in connection with any appeal therein, except in relation to 
matters as to which it shall be adjudged in such action, suit or 
proceeding, that such officer, director or employee is liable for 
misconduct in the performance of his duties. Such right of indem- 
nification shall not be deemed exclusive of any other rights to 
which such director, officer or employee may be entitled apart 
from this statute. 


Prior to the enactment of this section, the only relevant Wisconsin 
statute dealing with this particular problem was Section 182.01 (9a).? 


The Problem 


The problem generally arises where Mr. A, a minority stockholder 
of X Corporation, sues Mr. B, a director of the same Corporation, for 
an act of negligence or misconduct such as mismanagement or misap- 
propriation of corporate funds. Mr. B hires counsel to defend himself 
in the suit. May Mr. B force the X Corporation to reimburse him 
for the necessary expenses incurred in defending the suit if: (a) Mr. 
B is exonerated from negligence or misconduct? or, (b) Mr. B is found 
guilty of negligence or misconduct? 





2 Section 182.01 (9a) was enacted by c. 539 of the Laws of Wisconsin (1945) and 
reads as follows: 

Every domestic corporation, when no inconsistent provision is made by law or 
by its articles of organization, shall have the following powers: (9a) To in- 
demnify any and all of its directors or officers or former directors or officers 
or any person who may have served at its request as a director or officer of 
another corporation in which it owns shares of capital stock or of which it is 
a creditor against expenses actually and necessarily incurred by them in 
connection with the defense of any action, suit or proceeding in which they, 
or any of them, are made parties, or a party, by reason of being or having 
been directors or officers or a director or officer of the corporation, or of such 
other corporation, except in relation to matters as to which any such director 
or officer or former director or officer or person shall be adjudged in such 
action, suit or proceeding to be liable for negligence or misconduct in the 
performance of duty. Such indemnification shall not be deemed exclusive of 
any other rights to which those indemnified may be entitled, under any 
by-law, agreement, vote of stockholders, or otherwise. 


It seems reasonable to conclude that this piece of legislation is part of a recent 
movement to protect corporate directors. The direct motivation for this movement 
was the decision in New York Dock Co. v. McCollom, 16 N.Y.S. 2d 844 (1939) 
where the court refused to allow reimbursement even though there had been a vin- 
dication on the merits. The result was legislation enabling corporations by provi- 
sions in their charters or by-laws to make such indemnity agreements. (N.Y. Gen. 
Corp. Law § 27a). For a discussion of the history of these agreements and the 
abuses which have resulted, see Bates & Zuckert, Directors’ Indemnity; Corporate 
Policy or Public Policy?, 20 Harv. Bus. Rev. 244 (1942). Wis. Srats. (1947) 
§ 182.01 (9a) would seem to go even further than the New York Act in that a 
simple resolution of the directors would appear to be the only prerequisite to 
reimbursement unless the director or officer has been adjudged liable for negli- 
gence or misconduct. N.Y. Gen. Corp. Law § 27a was renumbered § 63 and several 
new procedural sections were added by N.Y. Laws (1945) c. 869. 
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It is clear that an agent is entitled to be reimbursed for expenses 
reasonably incurred in the performance of his duties to his principal.* 
Whether or not Mr. B will be reimbursed seems, in the absence of 
contract,‘ generally to depend on the outcome of the litigation.’ If 
the defense is successful, there is a conflict of authority as to whether 
the corporation is liable for reimbursement to Mr. B.* Those who 
allow reimbursement generally do so on the ground that defense of 
“unwarranted”’ suits should not be one of the risks of a director’s 
office. If the defense was unsuccessful, the suit, of course, was not 
an unwarranted one, and most authorities agree that the Corporation 
is not liable to Mr. B.’ 


Wisconsin Case Law 


The earliest Wisconsin case in point (and apparently the first one 
in the United States)* is Figge v. Bergenthal,® decided in 1906. A 
stockholder, who was also an officer and director of the corporation, 
brought an action against the other officers and directors for fraud 
and misapplication of funds by the latter individuals. The trial court 
found the defendants liable for fraud but this finding was reversed 
on appeal. The attorneys who were engaged to defend the action 
were paid their fees out of corporate funds. In regard to this payment 
the Supreme Court said:!° 

Clearly if no case is made against the defendants it is not im- 

proper or unjust that the corporation should pay for the defense 

of the action. 





3 RESTATEMENT, AGENCY § 439 (1933). On the other hand, the obligation to re- 
imburse the agent has been held not to extend to litigation expenses in a suit 
brought by the principal himself against the agent for misperformance or non- 
performance of duties. Cory Bros. & Co. Ltd. v. United States, 51 F 2d 1010, 
1013 (C.C.A. 2d 1931). 

4 Where a corporation, with the approval of the majority of stockholders, in 
good faith makes a contract of oe oyment with an attorney to defend a suit 
and the services have been rendered, the corporation cannot plead ultra vires to 
avoid performance on its . Kanneberg v. Evangelical Creed Congregation, 
146 Wis. 610, 617, 131 N.W. 353 (1911). 

‘A similar problem involves the right of the plaintiff stockholder to be reim- 
bursed for expenses incurred in a stockholders’ derivative action. For an exhaustive 
treatment of this subject, see Hornstein, The Counsel Fee in Stockholders’ Deriva- 
tive Suits, 39 Cox. L. Rev. 784 (1939). 


6 BALLANTINE, CoRPoRATIONS § 157 (1946). 


7™See Washington, Litigation Expenses of Corporate Directors in Stockholders’ 
Suits, 40 Cor. L. Rev. 431, 433 (1940) and cases there cited. 
8 Ibid. 


* 130 Wis. 594, 109 N.W. 581 (1906). 
10 130 Wis. 594, 625, 109 N.W. 581, 592 (1906). 
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The rule of the Figge case was strengthened five years later by 
Kanneberg v. Evangelical Creed Congregation... The action was 
brought by minority stockholders to enjoin certain acts which the 
majority stockholders had authorized the officers to perform. Though 
the acts were ultimately declared ultra vires, the court said that the 
corporation having in good faith contracted to employ counsel and 
counsel having in good faith performed, the corporation must pay 
the expenses of defending the suit. This is so regardless of the fact 
that the corporation was not enriched. 

The Supreme Court did not consider the problem again until 1922. 
In Jesse v. Four Wheel Drive Auto Company” one Mahon, a stock- 
holder, had brought an action against the directors individually to 
cancel a sale of stock to the directors because of misrepresentations 
made by them. The directors called a stockholders’ meeting where 
it was voted unanimously that corporate funds be used to defend 
the suit. However, not all of the stockholders were represented at the 
meeting, and the notice calling the meeting had not stated that any 
special business was to be transacted. Jesse, one of the stockholders 
not represented at the meeting, brought this action to compel the 
directors to repay the corporation the amount of the funds expended 
in defense of the ‘‘Mahon suit’’ and to enjoin further expenditures on 
such account. The trial court granted the relief prayed for, and the 
Supreme Court affirmed. 

In 1944 the Court decided Central Shorewood Building Corporation 
v. Salizstein.* Here, the preferred stockholders had wrongfully at- 
tempted to wrest control from the common stockholders, and the 
director representing the common stockholders used corporate funds 
to hire counsel. This was proper, said the Court. The duty of duly 
elected officers and directors of a corporation to manage its affairs 
extends to the prevention of illegal intrusion by others into its 


management. 


Purpose and History of Section 180.34 


An analysis of the four Wisconsin cases on the subject indicates 
that the approach of the Wisconsin Supreme Court has been quite 
favorable to corporate directors. However, in the minds of some direc- 
tors and attorneys, the Jesse case raised doubts as to whether the 
broad doctrine originally enunciated in the Figge case would be fol- 





1 146 Wis. 610, 131 N.W. 353 (1911). 
12177 Wis. 627, 189 N.W. 276 (1922). 
13 245 Wis. 138, 13 N.W. 2d 525 (1944). 
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lowed.‘ Section 180.34 was enacted to remove that doubt."® Section 
182.01 (9a) was apparently overlooked, for it is clear that any doubts 
as to the effect of the Jesse case should have been put to rest when 
that section was enacted.'* 

Section 180.34 was drafted"’ at the request of a Madison attorney."* 
It is similar to Section 64 of the New York General Corporation Law,’® 


14 In view of the case history alone, this doubt was perhaps justified. An Ohio 
court interpreted the Jesse case to mean that the Figge case had been overruled. 
Griesse v. Lang, 37 Ohio App. 553, 175 N.E. 222 (1931). The Figge case, however, 
was not even mentioned in the Jesse case and can ay ee said to have been 
overruled. Furthermore the two Wisconsin cases can be distinguished in two re- 
spects: (1) The Jesse case involved personal dealings of certain directors and was 
not concerned with their management of corporate affairs rr while the 

i case dealt with alleged mismanagement of corporate affairs; and (2) in the 
Figge case the directors had been vindicated while in the Jesse case they had not. 

1%’ Statement to the writers by Mr. Manzer, author of the bill, in an interview 
with him on June 16, 1949. 

16 If Section 182.01 (9a) permits directors by a simple resolution to reimburse 
themselves for litigation expenses incurred (as the language of the section seems 
to permit) then it is clear that, as was the situation in the Jesse case, a vote of 
the majority of stockholders is sufficient. 

It may also be important to note that the only Wisconsin cases cited at the 
Committee hearings were the Figge and Jesse cases. (See footnote 24 infra). Hence 
anything which the Kanneberg and Saltzstein cases may have added to Wisconsin 
law on the problem apparently was not taken into account by the Senate and 
Assembly Judiciary Committees during the discussion of section 180.34. 

17 “Drafting Request No. 1264; Date Rec’d: 2/11/49; Subject: Relating to 
indemnification of corporation officers defending unwarranted suits; Sponsor or 
source: Senate Labor and Management Committee, Mr. Bubolz; Instructions 
submitted by: Max Manzer, Madison, Wis., in typewritten form—personally; 
Instructions: ‘Draft bill like attached typed draft placing it in Ch. 180, it follows 
New York law (Sec, 63 General Law)’: Committee on Labor and Management; 
Signature: H. Maxwell Manzer; Rec’d by: Lange, Draftsman.” 

18H. Maxwell Manzer, registered lobbvist for J. I. Case Co., Racine, Wis. 
and Wisconsin Collectors’ Association, Green Bay, Wis. 

19N. Y. Gen. Corp. Law § 64 reads as follows: 

Any person made a party to any action, suit or proceeding by reason of the 

fact that he, his testator or intestate, is or was a director, officer or employee 

of a corporation shall be entitled to have his reasonable expenses, includi 

attorneys’ fees, actually and necessarily incurred by him in connection wit 

the defense of such action, suit or proceeding, and in connection with any 

appeal therein, assessed against the corporation or against another corpora- 

tion at the request of which he served as such director, officer or employee, 
upon court order, in the manner and to the extent provided by sections sixty- 
five, sixty-six, and sixty-seven of this chapter, and in the instances specified in 
section sixty-eight of this chapter, except in relation to matters as to which it 
shall be adjudged in such action, suit or proceeding that such director, officer 

. employee is liable for negligence or misconduct in the performance of his 

uties. 

Sections 65, 66 and 67 spell out the procedure to be followed in making the 
application and tell when the award may be made and when it may not. 

§ 65: Application for payment of expenses under the provisions of a certifi- 
cate of incorporation, or other certificate filed pursuant to law, by-law, or 
resolution, or for assessment of expenses pursuant to section sixty-four of this 
chapter, may be made either (a) in the action, suit or proceeding brought in 
this state in which such expenses were incurred, or (b) to the supreme court 
in a separate proceeding. Such application shall show the disposition of any 

previous application made to any court. If not made in the action, suit or 
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that section, in fact, serving as a drafting guide.*° The New York law 
was not copied verbatim, however, and the omissions and changes 
may prove significant.”! 

While in the Legislature, Section 180.34 was known as Bill 249,S. 


proceeding in which the expenses were incurred, such application shall also 
show reasonable cause for failure to make application in such action, suit or 


p ing. 

§ 66: An application pursuant to section sixty-five of this chapter shall be 
made in such manner and form as may be required by applicable rules of 
court or in the absence thereof by direction of the court to which it is made. 
Such application shall be upon notice to the corporation. The court may also 
direct that notice be given at the expense of the corporation to such other 
persons as it may designate in such manner as it may require. 

§ 67: If after a on application for payment or for assessment of ex- 
penses the court shall find that the applicant, his testator or intestate was 
successful in whole or in part, or that the action against him has been settled 
with the approval of the court, the court ant such application in such 
amount as it shall find to be reasonable, and 1 make an order directing the 
corporation to pay to the applicant the amount awarded; provided, however, 
that no award of indemnity or assessment of expenses shall be made in any 
case where it shall appear (1) that the law of the state of incorporation of 
the corporation prohibits such indemnity or assessment, or (2) that the award 
would be inconsistent with any action of the stockholders or members of the 
corporation taken prior to and in effect at the time of the accrual of the al- 
leged cause of action; or (3) if there has been a settlement approved by the 
court, that the award would be inconsistent with any condition with respect 
to payment of indemnity or assessment of expenses expressly imposed by the 
court in approving such settlement. 

20 “Ist Draft No. 1264: To create 180.34 of the statutes relating to indemnifying 
officers and employees of corporations against expense incurred in defending 
unwarranted suits. The people, etc. 180.34 of the statutes is created to read: 

180.34 Indemnifying cers and Employees. ‘Any person made a party to 

any action, suit or proceeding by reason of the fact that he, his testator or 

intestate, is or was a director, officer or employee of any corporation organized 
under this chapter, shall be indemnified by the corporation against the reason- 
able expenses, including attorney fees, actually and necessarily incurred by 
him in connection with the defense of such action, suit or proceeding, or in 
connection with any appeal therein, except in relation to matters as to which 

it shall be adjudged in such action, suit or proceeding, that such officer, 

director or employee is liable for misconduct in the performance of his duties. 

Such right of indemnification shall not be deemed exclusive of any other 

rights to which such director, officer or employee may be entitled apart from 

this statute.’ ” 

In Drafting Request No. 1264, footnote 17 supra, it is stated that the requested 
draft “follows” section 63 of the N.Y. Gen. Corp. Law. Although the language of 
section 180.34 can be found in part in section 63, the latter deals with authority 
to permit stockholders to vote reimbursement to directors who have incurred 
expenses in unwarranted suits. It is submitted that section 64 is more in point 
with the precise problem covered by section 180.34, that is, the right to be reim- 
bursed by the corporation. 

31 See discussion under Evaluation of section 180.34, infra. 

2 “STATE OF WISCONSIN IN SENATE No. 249, 8. Feb. 17, 1949—intro- 
duced by Senator Bubolz by request of H. Maxwell Manzer. Referred to Com- 
mittee on Judiciary. A BILL to create 180.34 of the statutes, relating to indemni- 
fying officers and employees of corporations against expense incurred in defend- 
ing unwarranted suits. The people of the state of Wisconsin, represented in senate 
and assembly, do enact as follows: ‘180.34 of the statutes is created to read: 
180.34 INDEMNIFYING OFFICERS AND EMPLOYES. Any person made 
a party to any action, suit or proceeding by reason of the fact that he, his testator 
or intestate, is or was a director, officer or employe of any corporation organized 
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The bill was introduced in the Senate* and referred to the Senate 
Judiciary Committee. After a public hearing,* the bill was recom- 
mended for passage* and passed the Senate by voice vote.” The 
Assembly referred Bill 249,S to the Assembly Judiciary Committee 
which, after public hearing,?” recommended a minor and, it is sub- 
mitted, unnecessary amendment.?* As thus amended the bill was 





under this chapter, shall be indemnified by the corporation against the reasonable 
expenses, including attorney fees, actually and necessarily incurred by him in 
connection with the defense of such action, except in relation to matters as to 
which it shall be pongo eH in such action, suit or proceeding that such officer, 
director, or employe is liable for misconduct in the performance of his duties. 
Such right of indemnification shall not be deemed exclusive of any other rights 
to which such director, officer or employe may be entitled apart from this statute.’ ”’ 

23 Introduced by Senator Gordon A. Bubolz, Republican, 14th dist.; Committee 
Membership: Committee on Committees, Labor and Management, Legislative 
Procedure. BULL. oF Proc. or Wis. Lecis. (1949). 

* “Bill History 249S, March 2 Hearing Held. Present: Senators Buchen, 
Knowles, Busby and Kaftan. Absent: Senator Tehan. Appearances for — 
H. Maxwell Manzer, Madison, representing self. Ap ( against bill: Ralph 
J. Drought, representing Milwaukee Bar Ass’n.” ( Drought was perso’ ly 
contacted on June 16th, 1949 and stated that he had cneetal in favor of bill 
2498. The records show Mr. Drought as appearing against the bill, however, and 
on the Registration slip is a notation to the effect that the bill should be referred 
to the Legislative Council.) 

The writers of this note attended this public hearing. During his appearance 
in favor of the bill, Mr. Manzer cited Figge v. Bergenthal, 130 Wis. 594 and Jesse 
v. Four Wheel Drive Auto Co., 177 Wis. 627. He stated that if officers were guilty 
of ‘no wrong” they should be “reimbursed” ; that Bill 249S was copied from the 
New York Gen. Corp. Law and that the law had been approved in New York 
in Tichner v. Andrews, 85 N.Y.S. 2d 760 (1949) ; that Bill 2408 would do the same 
thing for corporate officers as was already done for state employees under Wis. 
Stat. § 270.58 and for Municipal officers under Wis. Stat. § 331.35. 

It may be noted that section 270.58 provides for a by the State or 

litical subdivision of damages and costs where the officer acted in good faith in 

is official capacity, but it says nothing about reimbursement for attorney fees. 
Section 331.35 is more in point in that it provides that a city may pay reasonable 
offal incurred by the officer in defense of a suit brought seed him in his 
ial capacity. The payment is permissive, however, not man 
% “Bill History 249S March 2, Executive Session: Present: all Buchen, 
Knowles, Busby and Kaftan. Absent: Senator Tehan. Moved by Sen. Buchen, 
seconded by Sen. | that the bill be recommended for passage. Ayes: (4) 
Senators Buchen, Knowles, Busby, Kaftan. Noes: (0) Abst: Senator Tehan. Mo- 
tion carried: Passage Recommended.” 

% Bill History 2498, March 8th. 

27 “Bill History 2498, Assembly Comm. on Judiciary, March 31, 1949, present: 
Mr. Thomson, chairman, Messrs. Mockrud, Burmaster, Abraham, Squires, 
Marotz, Redford and Duffy. Absent: Messrs. Catlin, Finch and McParland. 
- pearances for: H. Maxwell Manzer, Madison, for self. Against: None.” Mr. 

Manzer’s presentation was substantially similar to that made to the Senate 
Judiciary. footnote 24 supra. 

8 “Ist Draft No. 2510, Amendment No. 1, A to Bill 2498, offered by Committee 
on Judiciary : ‘Amend the bill as printed, as follows: on page 1, line 2, after ‘‘per- 
son” insert “or a personal representative of a decedent’ ; received 4-1, 1949.” 

It is submitted that this amendment was unnecessary ‘as the bill as "originally 
drafted covered the same thing, i.e. ‘‘Any person made a party to any action . 
by reason of the fact that he, his testator or intestate, is or was a director . 
The language of the amendment i is not in the New York sections noted in footnote 
= supra. However it is considered it neither adds to nor changes the meaning of 
the statute. 


‘* 
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recommended for concurrence by unanimous vote of the Committee,?* 
and the Assembly heeded the recommendation.*® After Senate con- 
currence in the insignificant amendment, the bill was signed by the 
Governor and published.* The bill met no apparent opposition while 


in the Legislature. 


Evaluation of Section 180.34 


Since the Jesse case was overruled by the enactment in 1945 of 
Section 182.01 (9a), it may be somewhat facetious to ask if Section 
180.34 accomplishes the same purpose.*® However, certain problems 
still remain. When, for example, is a person “made a party” by reason 
of his being a director? It seems doubtful that the language of either 
Sections 180.34 or 182.01 (9a) embraces a situation wherein, as in 
the Jesse case, a director is sued personally for defrauding a stock- 
holder. The only way it can be said that the director was made a 
party by reason of the fact that he was a director is that he probably 
obtained inside information by reason of his position, information 
which ultimately led to the fraudulent transaction. The statute 
ought not to be interpreted to cover such a situation. 

Other type situations may give rise to the problem: 

(a) The person allegedly has committed an unintentional wrong 

against the corporation. (e.g. an officer negligently handles 
corporate funds) 

(b) The person allegedly has committed an unintentional wrong 
against an outsider. (e.g. employee truck driver negligently 
runs down a pedestrian) 

(c) The person allegedly has committed an intentional wrong 
against an outsider for the benefit of the corporation. (e.g. 
train conductor uses violence in ejecting a non-paying pas- 
senger) 

(d) The person allegedly has committed an intentional wrong 
against an outsider for the benefit of the corporation and also 
for his own benefit. (e.g. director conspires to restrain trade) 

(e) The person allegedly has committed an intentional wrong 
against the corporation for his own benefit. (e.g. director 
fraudulently misapplies corporate funds) 

29 See Bill History No. 2498. 

30 Bill History 2498 Assembly March, 4th: “Read a third time and passed.” 


31 Wis. Laws 1949, c. 104. 


3 See footnotes 2 and 16, supra. 
33 For a Wisconsin case involving such a transaction, see Nichol v. Sensenbren- 


ner, 220 Wis. 165, 263 N.W. 650 (1935). 
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Situations (a) and (e) would clearly come within the language of 
the statute. Of course, under situation (e) it would seem clear that 
the director or officer would be found liable for misconduct and hence 
would not be entitled to reimbursement. That is a separate problem, 
however. It would also seem that employees acting within the scope 
of employment (situations (b) and (c)) would and should come within 
the terms of the statute. As to them, however, the problem seldom 
arises because: (1) they are generally not financially responsible per- 
sons and so the corporation is sued on the ground of respondeat 
superior, and (2) the counsel fees do not reach the proportions in 
these actions that they do in anti-trust actions or stockholders’ 
derivative suits. Situation (d) is less clear, though it would seem 
reasonable to say that a director or officer who conspires to restrain 
trade has been made a party by reason of being a director or officer. 
It would seem to be contrary to public policy to allow reimbursement 
in such a case, however, and the party would undoubtedly be found 
liable for misconduct. Apparently the New York courts have not 
found it necessary to construe this particular phrase in the Statute. 
That may be an indication that the problem is more theoretical than 
real. 

The Jesse case also intimates that the directors or officers must be 
vindicated in the suit before they have a right to be reimbursed.* 
Under New York law, this has been held not necessary,* but the 
section relied on in that decision was not made a part of the Wisconsin 
statute. This is an indication that Section 180.34 was not intended 
to change the common law in this respect. Furthermore, the title 
clause of Bill 248,S speaks of indemnification against expenses in- 
curred in defending “‘unwarranted” suits. And, as has been previously 





* This conclusion is not stated in so many words, but that seems to be the 
result of the court’s reasoning. The court starts with the premise that corporate 
funds cannot be used for non-corporate purposes. Whether or not it is a corporate 
purpose depends on the final outcome of the litigation. If the directors are vindi- 
cated, then the suit was unwarranted and an attack on the corporation. Hence 
money used in defense of the suit was used for a corporate purpose. If, on the 
other hand, the directors are found liable, it was the plaintiff stockholder who 
was spending money on behalf of the corporation and not the directors. Here, 
the court said, the corporation in voting funds to defend the Mahon suit “antici- 
pates the facts.’’ See 177 Wis. 627, 634. Cf. Solimine v. Hollander, 129 N.J.Eq. 
264, 19A. 2d 344 (1941). 


% The New York Supreme Court held that since § 67 of the N.Y. Gen. Corp. 
Law allows assessment of expenses against the corporation even where a suit 
against an officer, director, or employee has been settled with the approval of the 
court, a vindication on the merits is not a condition precedent to the ting 
of an application for assessment of expenses against the corporation. Tichner 
v. Andrews, 85 N.Y.S. 2d 760 (1949). Section 67 of the New York law was not 
incorporated in the Wisconsin statute. 
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stated, whether or not a suit is unwarranted seems to depend on the 
final outcome of the litigation. 

On the other hand, the plain meaning of the statutory language is 
that reimbursement will be allowed in every case where the director 
has not been adjudged liable for misconduct. Suppose, for example, 
that the case is settled. Nothing has then been “adjudged”’ and ap- 
parently the director or officer could be reimbursed regardless of any 
misconduct. 

The Wisconsin Statute differs in other important respects from the 
New York statute which served as the drafting guide.* The New 
York statute, for example, would deny reimbursement where the 
director, officer or employee is liable for negligence or misconduct 
in the performance of his duties; the Wisconsin statute mentions only 
misconduct.*” Since negligence is not ordinarily equivalent to mis- 
conduct,** Section 180.34 might be interpreted to require reimburse- 
ment in many cases where justice would dictate that the director, 
officer or employee should pay his own litigation expenses.*® 

The New York statute also provides that assessment of expenses 
against the corporation shall be made by court order and prescribes 
quite an elaborate procedure to be followed.*° These safeguards are 
not present in the Wisconsin statute. Section 180.34 says that a 
director shall be indemnified except in one specific instance, that is, 
where he has been adjudged liable for misconduct in the performance 
of his duties. It would seem that some provision ought to be included 
which gives the court a certain amount of discretion as to whether 
the corporation shall indemnify the director. An inflexible rule may 
in various ways work hardship on either party to the action. The 





* For the text of the New York statute, see footnote 19 supra. 

37 In this respect section 180.34 also differs from section 182.01 (9a). 

38 “Misconduct” as used in Wis. Stat. § 108.04 (5a) barring an employee’s 
eligibility for unemployment benefits where he has been discharged by the em- 
ployer for ‘“‘misconduct’’ connected with his employment was held to be limited to 
conduct “‘evincing such a wilful or wanton disregard of an employer’s interest as 
is found in deliberate violations or disregard of standards of behavior. . . . On 
the other hand, mere inefficiency, unsatisfactory conduct, failure in good per- 
formance as the result of inability or incapacity, inadvertences or ordinary negli- 
gence in isolated instances, or good faith errors in judgment or discretion are 
not to be deemed “misconduct” within the meaning of the statute. Boynton Cab 
Co. v. Neubeck, 237 Wis. 249, 260, 296 N.W. 636, 640 (1941). 

39 The following have been held to be grounds for stockholders derivative suits: 
(1) breach of statute (2) non-wilful breach of trust (3) acts contrary to the charter 
or by-laws and (4) failure to exercise the degree of care required under the cir- 
cumstances. See Note, (1948) Wis. L. Rev. 580, 585. 

Perhaps as a matter of policy the directors ought not to be held liable for litiga- 
tion expenses in some of these actions. It is submitted, however, that that question 
is better left to the discretion of the court to be decided on the particular facts 
of each case. 

40 See N. Y. Gen. Corp. Law §§ 65, 66, 67; footnote 19 supra. 
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good faith test used in the Kanneberg case“! and which is a require- 
ment of the English Companies Act*? would seem more desirable. 


Conclusions and Recommendations 


It seems that the Wisconsin case law, dealing with the right of 
corporate directors and officers to be reimbursed for expenses incurred 
in defense of stockholders’ suits has been workable, adequate and 
satisfactory and that any statute, arbitrarily enlarging those rights, is 
undesirable. The case law, in general terms, may be restated as fol- 
lows :* 

(1) The corporation may reimburse the directors or officers where 
they have been vindicated on the merits. (Figge Case) but 
apparently not until they have been so vindicated (Jesse 
Case). 

(a) Pecuniary benefit to the corporation is not necessary. 
(Kanneberg and Saltzstein cases). 

(2) No right of reimbursement exists where the directors or officers 
have been adjudged liable for negligence or misconduct (Figge 
and Jesse cases, by implication) unless: 

(a) the court decides that the parties acted in good faith 
(Kanneberg case). 

It is submitted that Section 180.34 could be improved by amending 

it to read as follows:“ 





41 While the Kanneberg decision is based on the narrow principle that a corpora- 
tion cannot plead ultra vires to avoid performance of an ultra vires contract 
executed on one side where that contract is not tainted with fraud or contrary 
to public policy, the good faith test ought not to be so limited. It could very easily 
be extended to cover all similar fact situations regardless of the presence or ab- 
sence of an ultra vires contract entered into in good faith. 

* The English statute on this subject permits the trial court to relieve the officer 
or director from liability if he has acted honestly and reasonably and ought fairly 
to be excused for the negligence, default, breach of duty, or breach of trust. Com- 
PANIES Act, 19 & 20 Geo. V, c. 23 (1929) 372. The California statute adopts much 
the same test. See Cauir. Stat. (1943) c. 934. 

43 It is interesting, and possibly significant, to note in regard to the four Wis- 
consin cases discussed, that the only subsequent case which cites any of the pre- 
ceding ones is the Saltzstein case, the Kanneberg case being therein cited. 245 
Wis. 138, 142. In the Jesse case, for example, the court begins the opinion by 
saying, “This case presents a question of first impression to this court. We find 
no case directly in point.” 177 Wis. 627, 630. This makes a “restatement” of the 
law more hazardous in that one has to guess what the court would have done if 
the preceding cases had been argued. 

“The proposed statute is a composite of certain features of the California 
statute, Cali . Stat. (1943) c. 934, and certain features of the New York statute 
cited in footnote 19 supra. 
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If any person is made a party* to any action, suit or proceeding 
by reason of the fact that he, his testator, or intestate is or was 
a director, officer or employee of a domestic corporation, or of a 
foreign corporation subject to the jurisdiction of the courts of 
this State,“ and such action arose out of his alleged misfeasance 
or non-feasance in the performance of his duties or out of any 
alleged wrongful act against the corporaton or by the corpora- 
tion,*? the reasonable** expenditures, including attorney fees, 
incurred by him in connection with the defense of such action, 
suit or proceeding, or in connection with any appeal therein, 
may be assessed against the corporation, or its representative, or 
against the corporation at whose request he served as director, 
officer or employee, or its representative.*® The assessment shall 
be made by the court in the action, suit or proceeding in which 
such expenses are incurred or in a separate proceeding brought 
for that purpose. If application for assessment of expenses was 
not made to the court in the action, suit or proceeding in which 
such expenses were incurred, the application shall show reason- 
able cause for such failure.*° 

If any director, officer or employee, or his representative, is 
successful in whole or in part, or if the action, suit or proceeding 
against him is settled with the approval of the court, or discon- 
tinued, and the court finds that his conduct is such as fairly and 
equitably merits indemnity, his reasonable expenses, including 
attorney fees, may be assessed against the corporation in such 
amount as the court finds to be reasonable.” 





“ It may prove desirable to expressly state what situations are covered by the 
“made a party by reason of” phrase. 

“ It seems only fair that directors of foreign corporations should be protected 
as well as directors of domestic corporations. The director is often a citizen and 
resident of Wisconsin though the corporation may be incorporated in another 
state. The California statute makes its statute applicable to corporations ‘“‘domes- 
tic and foreign.” The New York statute is more elaborate and provides in par- 
ticular that no award of indemnity shall be made where it appears that the law 
of the state of incorporation prohibits such indemnity. It would seem, however, 
that if the courts of a state obtain jurisdiction over the corporation, the law of the 
state of incorporation need not be applied. 

“’ This clause appears in the California statute. It would prohibit indemnity 
in a situation such as was involved in the Jesse case. 

48 For an indication of what will be considered to be reasonable expenditures, 
see Isensee v. Long Island Motion Picture Co., 184 Misc. 625, 54 N.Y.S. 2d 556 
(1945); Masholie v. Salvator, 182 Misc. 523, 46 N.Y.S. 2d 596 (1944). 

“* The term “representative” is taken from the California statute and is in- 
tended to refer to the receiver or trustee of a corporation. See Ballantine, Cali- 
oT asa” Statute as to Directors’ Litigation Expenses, 31 Cauir. L. Rev. 515, 

5° The trial judge is the one who is ordinarily in the best position to judge the 
value of the attorney’s services and to determine whether it would be equitable 
to order reimbursement. Hence the application should, if possible, be made in 
that action. See Comment, 30 Cauir. . Rev. 667, 675 (1942). 


5! While this leaves the matter largely in the discretion of the court, it is believed 
that this is more satisfactory than to try to prescribe beforehand the situations 
where reimbursement will be allowed and where it will not. One possible danger of 
giving the court full discretion is illustrated by the New York situation. There the 
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Notice of application for indemnity shall be served upon the 
corporation or its representative and upon all other parties in 
the action®? in such manner as the court may direct. Application 
for indemnity may be made either by one of the parties litigant 
or by his attorney or other person rendering services to him. The 
court may order the fees and expenses to be paid directly to the 
attorney or other person rendering services to the party litigant 
although not himself a party to the action. 

The awarding of indemnity in such action shall be by order 
of the court and shall not be governed by any provision of the 
charter, by-laws, resolution, or agreement of the corporation, 
its directors, or shareholders. The rights and remedy given by 
this section are hereby declared exclusive.™ 


OrrRIN L. HELSTAD 


Russev F. WILui1amMs 





INSURANCE — COMPANY INSOLVENCY — PREFERENCE 
OF BENEFICIARIES OF NONSEGREGATED INSURANCE 
“TRUSTS.” Section 206.39 of the Wisconsin Statutes provides:! 


Any life insurance company doing business in this state may 
hold the proceeds of any policy issued by it under a trust or other 
agreement upon such terms and restrictions as to revocation by 
the policyholder and control by the beneficiary and with such 
exemptions from the claims of creditors of the beneficiary as shall 
have been agreed to in writing by such company and the policy- 





courts required a pecuniary benefit to the corporation before they would order 
reimbursement to the directors even though the directors had been vindicated. 
See Note, 30 Corn. L. Q. 249, 251 (1944). However, the Wisconsin court takes a 
more liberal attitude in this respect, as witness the Kanneberg and Saltzstein 
decisions. 

52 The provision for notice is designed to give stockholders and others who will 
be affected by the order to reimburse a chance to be heard. 

53 “The right to reimbursement should not turn on the existence of an indi- 
vidual contract or a corporation by-law. Nor should the right to reimbursement 
lie in the managerial discretion of the directors, as the California superior court 
has . The allowance or denial of attorneys’ fees and costs is properly 
a matter for the court to decide. Only the judge is in a position fairly to determine 
the merits of the cause and the value of the attorneys’ services rendered therein. 
More often than not, the association of the members of a board of directors with 
a fellow director will be too intimate to permit an unbiased consideration of his 
claim for reimbursement, even where the is possessed of the facts necessary 
to a just decision.”” Comment, 30 Cauir. L. Rev. 667, 675 (1942). For a discussion 
of the California statute, see Ballantine, California’s 1948 Statute as to Directors’ 
Iitigation Expenses: An Exclusive Remedy for Indemnification of Directors, Officers 
and Employees, 31 Cauir. L. Rev. 515 (1943). 

As to possible constitutional question, see Hornstein, Directors’ Expenses in 
Stockholders’ Suits, 43 Cov. L. Rev. 301, 309 (1943). 


1 Wis. Strat. (1947) § 206.39. 
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holder. The company may hold said proceeds as a part of its 
general corporate assets. 


A problem raised by this section is whether the beneficiary of such 
an agreement can claim as a preferred creditor in the event of the 
insolvency of the company. The answer to this turns on the nature 
of the relationship created by such agreements between the insurance 
company and the beneficiary. Is it one of trustee-beneficiary, as 
indicated by the use of the term “‘trust’’ in the statute? Or is it one 
of creditor-debtor, as indicated by the failure to segregate the fund 
held by the company? 

Section 206.39 appeared in 1923.? The original wording of the bill 
would have restricted the application of the statute to insurance com- 
panies organized under the laws of Wisconsin and doing business in 
this state, but by amendment before passage, the application was 
extended to any insurance company doing business in Wisconsin.’ 
Two minor revisions were effected in 1933,‘ which did not clarify the 
legislative use of the term “‘trust.’’ Similar statutes are in force in 
other states,’ but there appear to be no decided cases which deter- 
mine the rights of a beneficiary in event of the insolvency of the insur- 
ance company. There also appear to be no relevant Wisconsin Acts 
which control the order of distribution of an insurance company’s 
assets on liquidation.* 





2 Wis. Laws 1923, c. 111: “Section 19550-8. Any life insurance company doing 
business in this state shall have power to hold the proceeds of any policy issued 
by it under a trust or other agreement upon such terms and restrictions as to 
revocation by the policyholder and control by the beneficiary and with such 
exemptions from the claims of creditors of the beneficiary as shall have been 

to in writing by such company and the policyholder. Such insurance 
company shall not be required to segregate funds so held, but may hold them as 
a part of its general corporate assets.” 

3? Amendment 1-S. 

* Wis. Stat. (1933) § 206.39. Inserted “‘may’”’ for “‘shall have power to,” and 
final sentence changed to: “The company may hold said proceeds as a part of its 
general corporate assets.’’ See note 2, supra. 

5 Alabama, Connecticut, Delaware, District of Columbia, Illinois, Indiana, 
Massachusetts, Mississippi, Ohio, Pennsylvania, Wyoming expressly say segre- 
gation is not necessary. 

® Wis. Stat. (1947) § 200.09 confers on the commissioner of insurance all the 
powers and authority of the banking commission given by section 220.08 and its 
amendments. Section 220.08 concerns the steps to be taken in the liquidation of 
unsafe banks. It contains no reference to poe “trusts.”’ The Insurance 
Commission seldom invokes the powers of the banking commission. No insolvent 
life insurance company has been liquidated in Wisconsin. Such liquidations as 
have been carried out have been conducted pursuant to section 200.08. Sub- 
section (4) of that section provides that if a court orders the liquidation of an 
insolvent insurance company, the liquidation ‘‘shall be made by and under the 
direction of the commissioner, who may deal with the property and business of 
such company or society in his name as commissioner or in the name of the 
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The courts have dealt with the insurance “‘trust’”’ in connection 
with other problems and have sometimes treated them as true trusts, 
sometimes as merely a contract debt.” One writer states that the courts 
which have called it a trust relationship have been motivated by a 
desire to reach a result unattainable in the debtor and creditor classifi- 
cation.® This analysis is endorsed by Scott,® who suggests that policy 
considerations, not technical distinctions, should determine whether 
trust law or the rules of debts and contract rights are to be applied to 
any given problem. One of the policy factors to be considered, it has 
been suggested,’® is whether the insured clearly intended to create 
a trust or was merely relying on the insurance company as such. 
This same writer suggests, as one of the tests of an intention to 
create a trust, express provision in the statute allowing the insur- 
ance company to act as trustee of a spendthrift trust." 

A more realistic approach to the determination of an intent to 
create a trust, perhaps, would be to inquire into the practice of insur- 
ance companies in selling and administering these agreements. It is 
believed that it is a rare policyholder who reads the applicable stat- 
utes, either before or after buying insurance. A view of the sample 
policies of the largest insurance companies” indicates that the term 
“trust’’ is not used. The type of agreement under consideration is re- 
ferred to, uniformly, as a “settlement option,” or as a “supplementary 





company or society, as the court may direct, and shall be vested by operation of 
law with the title to all of the property . . .” of the company. 

Subsection (6) of the same section is as follows: “To carry out the pu of 
this section, the commissioner shall have power, subject to the approval of the 
court, to make and prescribe such rules and regulations as to him shall seem 


proper. 

It is submitted that 200.08 (4) and 200.08 (6), taken together, give the insur- 
ance commissioner the power to make the initial determination as to the order 
in which claims against the company will be paid. This leaves unsolved the ques- 
tion whether the beneficiaries of a nonsegregated insurance trust have a pre- 
ferred claim. 

7 Cases where the agreement has been treated as a trust: Spicer v. New York 
Life Ins. Co., 237 Mo. App. 725, 167 S.W. 2d 457 (1943); New York Life Ins, Co. 
v. Conrad, 269 Ky. 359, 107 S.W. 2d 248 (1937). Agreement was treated as a 
debt in Mutual Benefit’ Life Ins. Co. v. Ellis, 125 F. 2d 127 (C.C.A. 2d 1942), 
cert. denied sub nom. Eisenlord v. Ellis, 316 U. S. 665 (1942); Cohen v. Cohen, 
126 N. J. L. 605, 20 A. 2d 594 (1941); Pierowich v. Metropolitan Life Ins. Co., 
282 Mich. 118, 275 N.W. 789 (1937). A good collection of cases and general dis- 
cussion of the problem is found in Land, Life Insurance Option Settlements— 
Trusts or Debts, 42 Cou. L. Rev. 32 (1942). 

( 8 Van Hecke, Insurance Trusts—The Insurer as Trustee, 7 N. C. L. Rev. 21, 33 
1928). 

® Note, 56 Harv. L. Rev. 1147, 1148 (1943). 

10 Comment, 36 YALE L. J. 394, 402 (1927). 

11 See note 10, supra. 

12 Metropolitan, Prudential, New York Life, Northwestern Mutual, Equitable 
Life of New York, as shown in sample policies on file with the Insurance Com- 
mission, State Capitol, Madison. 
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contract.’ Some companies apparently use the term “‘trust’’ in their 
policies, but such is not the general practice among the larger com- 
panies."* The presence or absence of the term “trust’’ in the policies, 
it is submitted, should be at least as strong evidence of the intent of 
the insured as the presence of a provision in the statute for insurance 
companies to be trustees of spendthrift trusts. 

Some writers are of the opinion that beneficiaries of a nonsegre- 
gated insurance trust should not be entitled to priority of assets in 
an insolvent insurance company over other creditors because no part 
of the assets belongs to the beneficiary."* What can the courts do in 
the face of statutory language specifically allowing a company to 
hold the “proceeds of any policy issued by it under a trust or other 
agreement ... ”® without segregation of funds? 

In a suit by the mother of minor beneficiaries of a nonsegregated 
insurance trust to force the company to pay over the proceeds, in 
advance of the time agreed upon in the policies, the New York Court 
observed that the use of the term “‘trust’’ to describe such agreements, 
either in contract or statute, did not alter the legal conception of the 
contract as long as there was no segregation of funds.'* 





18 Not only is it the practice of insurance companies to avoid using the term 
“trust” in their policies, but it seems to be approved practice to include in the 
settlement option agreement an explicit statement that no duty to segregate 
funds left with the company is assumed by the company. The following was 
part of a example of a well-worded optional mode of settlement: “‘Any 
amount left with or retained by the company under any option shall be and re- 
main a part of the general funds of the company, without any duty or obligation of 
segregation or separate investment.’’ Quoted from Harper, Policy-Drafting, THE 
Recorp, 174 American Institutes of Actuaries (Oct. 1948). If such a provision is 
included in a settlement option agreement, it would seem more difficult to believe 
that the insured intended to create a trust. 

It is the general practice when an insurance company becomes insolvent to 
have the policies of the company and its assets taken over by a sound company. 
The process is known as “reinsuring.” The Central Life Assurance Society 
(Mutual) of Des Moines, Iowa, reinsured the Illinois Life Insurance Company in 
1933. The reinsurance contract drawn up is interesting as being the only such 
agreement found at the Wisconsin Insurance Commission wherein the bene- 
ficiaries of nonsegregated insurance trusts were not fully protected, in the sense 
that if the policy were held until the reorganization was completed the value of 
the policy or claim would be as great as it was prior to the time when the rein- 
suring took place. The assets of the reinsured company, the Illinois Life, were 
worth only 15% of their book value when the Illinois Life went under. The 
Central Life reduced the claims of the beneficiaries by the amount of one year’s 
interest at 444%. This reduction was not restored and represents a permanent 
loss to the beneficiaries of that amount. Other reductions in the value of policy- 
holders’ present rights were restored as business conditions improved. Death 
claims on all policies were paid in full. The above information as to the history of 
the reinsuring operation subsequent to the execution of the reinsuring contract 
was obtained in the office of the Actuary of the Central Life in Des Moines. 

4 See Note 9, supra, p. 1155; Note, 50 Harv. L. Rev. 511, 513, (1937); Com- 
ment, 36 YALE L. J. 394, 402 (1927); 1 Scorr, Trusts 478 (1939). 


1% Wis. Strats. (1947) § 206.39. 
16 In re Nires, 290 N. Y. 78, 48 N.E. 2d 268 (1943). See Note, 145 A.L.R. 1375. 
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This is undoubtedly the best method of handling the problem. In 
so doing, the courts will be treating the beneficiary just as he was 
treated by the company while solvent—as a contract creditor. The | 
theory of trust law, that there will be no trust in the absence of a i} 
res, will be maintained. The statute will remain meaningful because : 
of the phrase “or other agreement,’’ which follows the word “trust.’’ 
In the majority of instances no violence will have been done the 
beneficiary’s beliefs as to his rights because of the absence of the 
term “trust” in most of the policies written. 

The alternative of treating the beneficiary as a true trust beneficiary 
does not reach such equitable results. This alternative eliminates the 
requirement of a trust res. A court might allow the beneficiary to 
trace the funds by adopting the so-called swollen assets theory of 
identification. Under such a theory, the cestui can recover in full if 
he can show that the trustee’s assets at the time of insolvency have 
been increased by the use of the trust property. The cestui then can 
get a specific lien on the trustee’s estate, a preference over general 
creditors.!? This, of course, would be the adoption of a doubly falla- 
cious rationale: a trust without a res and “identification” by means 
of nonexistent swelling, since the trustee’s use of the funds to pay the 
trustee’s debts creates a new debt of equal size to the trust fund. 

There seems to be no valid reason for granting the beneficiary of a 
nonsegregated insurance “trust’’ a preferred position in insolvency 
situations, unless it is shown that the insured, in taking out the 
policy and arranging for the method of distributing the proceeds, 
actually believed that he was setting up a true trust. Even in those 
instances, it seems that the interest in adhering to established, clear 
trust doctrine should prevail and cause the beneficiary to be treated 
as a general creditor. 
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LABOR LAW—INTERMITTENT WORK STOPPAGES NOT 
PROTECTED AS STRIKES BY NATIONAL ACT. In Interna- 
tional Union v. Wisconsin Employment Relations Board,’ unannounced 
and intermittent work stoppages were held to be unprotected by the 
National Labor Relations Act? or the act as amended in 1947. The 


17 BocGerT, HANDBOOK OF THE Law oF Trusts 560 (2d ed, 1942). 


U. S.— , 69 S. Ct. 516 (1949), petition for rehearing denied, ——U. 8. 
, 69 S. Ct. 935 (1949). 

249 Strat. 449 (1935), 29 U.S.C. § 151-166 (1946). 

361 Stat. 136 (1947), 29 U.S.C. § 141-197 (Supp. 1946). 
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result was to uphold jurisdiction over such stoppages by the Wiscon- 
sin Board, acting under the Wisconsin Employment Peace Act. 

The controversy centered on the activities of the employees of the 
Briggs and Stratton Corporation in Milwaukee, Wisconsin. The 
collective bargaining agreement of the union and the company, whose 
labor relations are subject to the National Labor Relations Act, 
expired on July 1, 1944. On November 3, 1945, after bargaining 
negotiations had failed to settle various issues, it was unanimously 
decided by the union membership to authorize the executive com- 
mittee to call union meetings during working hours. The avowed 
purpose was to exert economic pressure on the employer to compel 
his compliance with the union’s demands. 

From November 6, 1945, when the first stoppage occurred, until 
March 22, 1946, twenty-seven stoppages had taken place. The em- 
ployees were gone for various periods of the working day; however, 
they always returned the next day. The employees vacillated on 
working Saturdays until the employer announced that there would 
be no more Saturday work. During this time the union made no 
specific demands and did not state the conditions on which the stop- 
pages would cease. 

Ultimately, the employer filed a charge with the Wisconsin Em- 
ployment Relations Board alleging a violation of that section of the 
Wisconsin Employment Peace Act,‘ which prohibits “any concerted 
effort to interfere with production except by leaving the premises 
in an orderly manner for the purpose of going on strike.”’ 

The Board entered a cease and desist order against the union,' 
enforcement of which was denied by the circuit court for Milwaukee 
county. The Wisconsin Supreme Court in a 4-3 decision reversed the 
circuit court and directed enforcement of the board’s order on the 
ground that the interference with production did not constitute a 
“strike’’ within the Wisconsin statute and hence was an unfair labor 
practice.’ The court further held that the activities were not within 

4 Wis. Star. (1947) § 111.06 (2): “It shall be an unfair labor practice for an em- 
ployee individually or in concert with others: (h) to take unauthorized pos- 
session of property of the employer or to engage in any concerted effort to inter- 
fere with production except by leaving the premises in an orderly manner for the 
purpose of going on strike.” 

5 The final order of the Board instantly involved required the union to cease 
and desist from: ‘“‘(a) Engaging in any concerted efforts to interfere with produc- 
tion by arbitrarily calling union meetings and inducing work stoppages during 
regularly scheduled working hours; or engaging in any other concerted effort to 
interfere with production of the complainant except by leaving the premises in 
an orderly manner for the purpose of going on strike.” 

* International Union v. Wisconsin Employment Relations Board case No. 202- 





7250 Wis. 550, 27 N.W. 2d 875 (1947). 
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the National Act since that act does not authorize concerted activities 
which are in violation of law.® 

The United States Supreme Court, speaking through Justice 
Jackson, affirmed the Wisconsin court’s decision saying that “this 
recurrent or intermittent unannounced stoppage of work to win un- 
stated ends was neither forbidden by Federal Statute nor was it 
legalized and approved thereby.’’® Therefore Wisconsin was free to 
regulate the activities.!° Four of the justices dissented. 

The purpose of this note is to examine prior holdings of the National 
Labor Relations Board and the Federal courts in order to discover 
whether the activities in the Briggs and Stratton case have formerly 
been held to be within the contemplation of the National Act." 
In determining whether the temporary work stoppages involved in 
the principle case were protected by the National Act the court con- 
sidered sections 7 and 13. Therefore, cases involving these two sec- 
tions will be examined. Cases concerning section 7 will be considered 
first; it is the broader of the two provisions because it protects con- 
certed activities in general. Cases under section 13 will be discussed 
as those involving a type of activity under the broader language of 
section 7. 


Activities Protected by Section 7 of the National Labor Relations Act 
Section 7 of the National Labor Relations Act states that: 


Employees shall have the right to self organization, to form, 
join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing and to engage in concerted 
activities, for the purpose of collective bargaining or other mutual 
aid and protection. 





§ 250 Wis. 550, 568, 27 N.W. 2d 875, 884 (1947). 

* International Union v. Wisconsin Employment Relations Board, ——U. S.—, 
, 69 S. Ct. 516, 527 (1949). 

10 ye the work stoppages occurred before the of the Labor Man- 
agement Relations Act of 1947, 61 Stat. 136 (1947), 29 U.S.C. §§ 141-197 (Supp. 
1946), the court considered the state action in relation to both the original act, 
49 Strat. 449 (1935), 29 U.S.C. §§ 151-166 (1946), and the amended act since the 
~— imposed a continuing restraint which it is contended conflicts with the 

act. 

11 Collateral problems raised by the new decision may be the subject matter 
of other articles. A further exploration of the jurisdiction question; the objections 
of the union that the Wisconsin statute violated the freedoms of speech and 
assembly guaranteed by the fourteenth amendment; the allegation that the 
statute was contrary to the thirteenth amendment prohibiting involuntary 
servitude were all dealt with in the court’s opinion. 

1249 Star. 452 (1935), 29 U.S.C. § 157 (1946). The amended act’s equivalent, 
61 Strat. 136 (1947), 29 U.S.C. §157 (Supp. 1946), adds the right to refrain from 
such activities. 
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This language was not changed, insofar as it is relevant to the prin- 
ciple case, by the 1947 amendments. 

In the American Manufacturing Concern case," a group of employees 
left the plant one and one-half or two hours before quitting time each 
day for three days—before a strike vote was taken—in order to com- 
pel the employer to grant a forty-hour workweek. The company 
defended the discharge of those employees on the ground that their 
action did not constitute a strike. The board disagreed saying: 

A strike exists when a group of employees ceases work in order 

to secure compliance with a demand for higher wages, shorter 

hours or other conditions of employment—the refusal of which 
by the employer has given rise to a labor dispute. 


The attempted discharges were not effective since the company’s 
action was a violation of former section 8 (1)'* which makes it an 
unfair labor practice for an employer to interfere with, restrain, or 
coerce the employees in the exercise of the rights guaranteed in 
section 7. 

In the Briggs and Stratton case the Wisconsin board found that 
the purpose of exerting economic pressure on the employer was “‘to 
compel the complainant to accede to the demands of the union to be 
included in the collective bargaining agreement being negotiated 
between the parties.’’!® 

In a footnote to the Supreme Court opinion in the Briggs and 
Stratton case, it is said that!’ “to call these activities a strike we 
would have to ignore petitioner’s own conception of this activity...” 
because the union had believed the technique was better than a 
strike. Hovvever, in the American Manufacturing case, the board 
said, “the cessation of work by a group is no less a strike because the 
group itself may not have considered its action to constitute a strike.’’!* 


137 N. L. R. B. 753 (1938). 

4 Td. at 759. 

16 49 Sra. 452 (1935), 29 U.S.C. 158 (1) (1946). 

6 Internationai Union v. Wisconsin Employment Relations Board, 250 Wis. 
550, 554, 27 N.W. 2d 875, 876 (1946). 

17 69 S. Ct. 516, 526, n. 17 (1949). 

187 N.L.R.B. 753, 759 (1938). In the recent case of Massey Gin and Machine 
Works, 78 N.L.R.B. 189 (1948), a dispute arose as to starting time. The employer 
wanted them to start later in the day. A spokesman for the employees said they 
wouldn’t work unless they could start at 7:30. When the company refused, they 
all left, although there was no strike announcement or authorization by the 
national union. The employer thought in good faith, as found by the board, that 
the employees had quit and that he had a right to discharge them. Nevertheless, 
the board held that the work stoppage constituted an economic strike—a con- 
certed determination to withhold their services in a bona fide dispute over terms 
and conditions of employment: 

We are mindful that the employees made no formal announcement of their 
intention to strike and did not thereafter picket the respondent’s plant, but we 
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In the Harnischfeger Corporation case,'* three stewards were dis- 
charged for having ordered the employees to work only eight hours 
per day—the purpose of the order being to force the employer to 
sign a statement of policy on labor relations. Holding that the em- 
ployer had violated the clause prohibiting discrimination as to hire 
or tenure to discourage union membership,”° the board ordered rein- 
statement of the discharged employees. Said the board :?! 





do not deem these factors controlling. The cessation of work is no less a strike 

because the group may not have labeled it a strike, or engaged in the addi- 

tional activities which usually accompany a strike. 

Niles Firebrick Company, 30 N.L.R.B. 426 (1941), enforcement granted, 128 
F. 2d 258 (C.C.A. 6th 1942) (refusal to work in a union spokesman’s place after 
he had been dismissed for leading a refusal to work on alternate days instead of 
consecutive days as desired by the union was held to be analogous conduct in 
the nature of a partial strike and permissible under the act as concerted activities 
for the purpose of mutual aid and protection.) Accord, United Biscuit Company 
of America, 38 N.L.R.B. 778 (1942) (refusal of salesmen to accompany em- 
ployer’s delivery trucks during strike of drivers and shippers.) But see Firth Car- 
pet Company, 129 F. 2d 633 (C.C.A. 2d 1947) (ref to assist other workers 
in the same department unprotected.) 

Numerous instances of employees walking out in protest to the discharge of an 
employee—even when discharge has been held valid have been supported as an 
exercise of rights guaranteed section 7. Firth Carpet Company, 129 F. 2d 
633 (C.C.A. 2d 1942); Carter Carburetor Company, 48 N.L.R.B., 354 (1943), 
enforcement granted 140 F. 2d 714 (C.C.A. 8th 1944) (thirty-one employees left 
work in protest 7. discharge of union president); Spencer Auto Electric 
Incorporated, 73 N.L.R.B. 1416 (1947) (office employees struck without making 
prior demands.) 

199 N.L.R.B. 676 (1938). 

20 49 Strat. 452 (1935), 29 U.S.C. 158 (3) (1946). 

21 Supra note 19, at 686. Accord: Armour and Comgunn. 25 N.L.R.B. 989 
(1940). Here a dispute had arisen over the number of cattle that should be 
killed per hour. When agreement could not be reached, a steward gave a signal to 
the “knocker” to quit after he had “knocked” three more head. The employee 
abided by the order, although he continued to work when so ordered by the fore- 
man and the other men performed their duties on the carcasses. The steward was 
discharged, but ordered reinstated by the board, which held the steward’s action 
was not such an unwarranted interference with production as to privilege his 
discharge. The employee had ceased work as a result of a current labor dispute 
and the other employees by reason of their per p en, in a 
concerted protest against a working condition which the men deemed unfair 
although no stoppage had occurred in their work. 

In Cudahy Packing Company, 29 N.L.R.B. 837 (1941), the employees in two 
departments ceased work for twenty minutes in the morning and ten minutes in 
the afternoon in protest to the employer’s plan to cut down the number of men 
working in one department. Held: It was concerted activity executed in support 
of its position respecting conditions of work. 

In Good Coal Company, 12 N.L.R.B. 136 (1939) the employees decided not to 
work on Labor Day, but to attend a labor rally instead. On learning of their 
decision, the company posted notices that it intended to operate as usual on that 
day if only three people reported for work. On Tuesday following Labor Day 
about one hundred forty employees were denied entrance to the plant. Notice of 
their intention not to work had not been given since, in view of the company’s 
statement, it would have been unavailing. The board, in finding the attempted 
discharges invalid, held that the vote not to work on Labor Day was in effect a 
vote to strike in protest against a condition of employment; consequently the 
action was protected by section 7. 
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It cannot be contended that employees may properly be dis- 
charged for calling a strike. The action here was, in effect, a 
partial strike. 


The majority of the court in the Briggs and Stratton case has re- 
stricted the holdings of the American Manufacturing and Harnisch- 
Seger cases by saying they were cases in a context of anti-union animus; 
that the discharge of the employees involved in the activities so out- 
weighed damage to the employer that the board concluded the dis- 
charges were unfair labor practice. This view is debatable, how- 
ever, because in Massey Gin and Machine Works,” the board held 
that it was immaterial that the employer’s motives were not anti- 
union. 

The court further distinguished the Briggs and Stratton case from 
the discharge cases by regarding the proceedings against the union 
before the Wisconsin Employment Relations Board as a much less 
drastic remedy. The distinction is not readily apparent. A discharge 
for participating in union activity and a statute declaring such ac- 
tivity to be an unfair labor practice have the same effect on discour- 
aging “concerted activities for the purpose of collective bargaining 
or other mutual aid and protection.” 

It appears from the cases involving section 7 that work stoppages 
similar to those in the Briggs and Stratton case have been protected. 
In fact, the Briggs and Stratton work stoppages can be distinguished 
from prior ones, which have been upheld as “partial strikes,” ‘‘analo- 
gous to a partial strike,” ‘“‘in effect a strike,’’ or “concerted activities,” 
only, as pointed out by Justice Murphy, dissenting, in that they 
were fewer in number. This, he says, is not a controlling difference 
‘“‘unless we are to say that the stoppages are not protected by section 
7 because they are effective from the union’s point of view.’ 


“Indefensible Activities”’ 


However, certain types of concerted activities have been found by 
the court to be too indefensible to come under the protection of sec- 
tion 7. In G. G. Conn Lid. v. National Labor Relations Board* the 
employees’ refusal to work overtime was held to be such an act as 
justified the employer in laying them off. The court said: 


It is not a situation in which employees ceased work in protest 
against conditions imposed by the employer, but one in which 





278 N.L.R.B. 189, 202 (1948). 

23 69 S. Ct. 516, 528 (1949). 

* 108 F. 2d 390 (C.C.A. 7th 1939). 
% Td. at 397. 
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the employees sought and intended to continue work upon their 
own notions of the terms which should prevail. 


In the Briggs and Stratton case, the work stoppages were not ends 
in themselves as in the Conn case,”* but were for the purpose of exert- 
ing economic pressure on the employer to gain certain conditions of 
employment. Therefore, it was argued by the union in the Briggs and 
Stratton case that nothing in the Conn case indicates that temporary, 
recurrent work stoppages are per se unprotected by section 7, and 
that the emphasis in the Conn case was that the objective was un- 


protected.” 

Cessation of work has also been held to be unprotected when the 
employees stopped work in the middle of the day though they had 
been promised a hearing at day’s end by the plant superintendent ;?* 
when the effect of the action was to force the employer to violate a 
federal law ;?® when the strike was unauthorized by the union;*° when 
the strike was in violation of the union’s contract.** It seems clear 
that the work stoppages in the Briggs and Stratton case were not of 
this kind. 


Strikes Under Section 13 of the National Act 
Section 13 of the National Act provides: 


. .. nothing in this act shall be construed so as to interfere with 
or impede or diminish the right to strike. 


The 1947 amendments have modified the section to read:* 


Nothing in this act, except as specifically provided for herein, 
shall be construed so as either to interfere with or impede or 


26 In Home Beneficial Life Insurance Company v. National Labor Relations 
Board, 159 F. 2d 280 (C.C.A. 4th 1947) the employees sought to establish their 
own working hours and duties by refusing to report to their office each morning 
in order to make an accounting of funds collected the day before. The court 
relied on the Conn decision and held that this was an attempt by the employees 
to unilaterally establish conditions of employment. 

27 Petition for rehearing for appellants, pp. 10, 11, 69 S. Ct. 516 (1949). 

28 National Labor Relations Board v. Condenser Corporation of America, 
128 F. 2d 67 (C.C.A. 3d 1942). 

29 American News Company, 55 N.L.R.B. 1302 (1944) (violation of Wage 
Stabilization Act); National Labor Relations Board v. Indiana Desk Company, 
149 F. 2d 987 (C.C.A. 7th 1945) (presidential order forbidding wage increase 
without War Labor Board’s permission). 

30 National Labor Relations Board v. Draper Corporation, 145 F. 2d 199 

C.C.A. 4th 1944) (wild cat strike); Western Cartridge Company v. National 

bor Relations Board, 139 F. 2d 855 (C.C.A. 7th 1943). 

31 National Labor Relations Board v. Sands Manufacturing Company, 306 
U. 8. 332, 59 8. Ct. 508, 83 L. Ed. 682 (1939). 

32 49 Srat. 457 (1935), 29 U.S.C. 163 (1946). 

% 61 Strat. 151 (1947), 29 U.S.C. 163 (Supp. 1946). 

The limitations refer to the sections of the act dealing with the jurisdictional 
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diminish in any way the right to strike, or to affect the limita- 
tions or qualifications on that right. 


This section, as pointed out by Justice Jackson in the Briggs and 
Stratton majority opinion, is narrower on its face than section 7 
which includes the broader term “concerted activity.” The right 
to strike protected by section 13, he continues, contemplates a lawful 
strike.* This raises the question of what constitutes an unlawful 


strike. 
In National Labor Relations Board v. Fansteel Metallurgical Cor- 


poration,*® the “sitdown”’ strike was condemned as being unlawful. 
Having seized the plant and engaged in widespread violence, the 
employees were not subdued until after two pitched battles with law 
enforcement officers. Chief Justice Hughes said :*” 


The employees had the right to strike but they had no license to 
commit acts of violence or to seize their employer’s plant. 


Strikes which have constituted violations of other federal laws have 
been held to be unlawful. In Southern Steamship Company v. National 
Labor Relations Board, a strike aboard ship, while the vessel was 
away from its home port violated the mutiny statute. Discharge of 
the strikers was upheld by the United States Supreme Court.*® 


strike and the secondary boycott and are not relevant to this discussion except 
that the language suggests the limitations expressed are to be exclusive of others. 

* He further says that all this provision (section 13) does is to declare a rule of 
interpretation for the act itself which would prevent any use of what was originally 
a novel piece of legislation to qualify or impede whatever right to strike exists 
under other laws. For the purpose of this note, the section will be dealt with only 
as the court dealt with it in connection with lawful or unlawful strikes. 

* The court supported its position that neither section 7 nor section 13 conferred 
an absolute right to engage in every kind of strike or other concerted activity by 
citing House Committee Report “Rights of Employees,” H. R. Rep. 510, 80th 
Cong., 1st Sess. wherein the committee stated that the courts had established 
the rule that employees were not given the right to engage in unlawful or other 
improper conduct. Thus it believed that specific provisions on unlawful concerted 
activities were unnecessary. Furthermore, the committee thought that specific 
enumeration of such provision might result in protecting activities not enumer- 
ated. 

% 306 U.S. 240, 59 S. Ct. 490, 83 L. Ed. 627 (1939). 

37 Td. at 253, 59 S. Ct. at 495, 83 L. Ed. at 634. Accord: National Labor Rela- 
tions Board v. Clinchfield Coal Corporation, 145 F. 2d 66, (C.C.A. 4th 1944) 
(seizure of mines). An order based on Wisconsin Employment Peace Act, Wis. 
Stats. (1939) § 111.06 (2) (a) (f) by the Wisconsin Employment Relations Board 
to cease and desist from forcibly preventing delivery of goods and from assaulting 
non-striking workers was upheld on the ground that the regulation was aimed at 
forbidding violence by strikers while picketing. Hotel and Restaurant Em- 

loyee’s International Alliance v. Wisconsin Employment Relations Board, 315 
B: S. 437, 62 S. Ct. 706, 86 L. Ed. 946 (1942). 

38 316 U.S. 31, 62 S. Ct. 886, 86 L. Ed. 1246 (1942). 

39 Td. at 50, 62 S. Ct. at 896, 86 L. Ed. at 1261. The dissenting opinion distin- 
guished the case from the Fansteel case inasmuch as there had been no violence 
or seizure of the ship in defiance of the owner. 
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From the foregoing cases it appears that when strikes have been 
declared unlawful, it has been because seizure of property and vio- 
lence were controlling, or because there has been a breach of another 
federal law. In Briggs and Stratton the Court has gone further; it 
has refused the protection of the act to activities which were peaceful 
and the objectives of which were to bring about a change in employ- 
ment conditions through negotiations. 

Whether a strike is disposed of as unlawful under section 13 or as an 
activity too indefensible to be protected within section 74° would 
seem of little consequence, since the result is the same. However, 
both tests were discussed by the Court in the Briggs and Stratton 
case. They may be distinguished in that indefensible activities may 
consist of concerted activities other than a simple strike which inter- 
fere with production. 


The Dissenting Opinions 


Four justices dissented in the Briggs and Stratton case. Justice 
Murphy, joined by Justice Rutledge, acknowledged that the phrase 
“concerted activities’ did not make every union activity a federal 
right. He went on to say, however, that the court ‘‘now makes inter- 
mittent work stoppages the equivalent of mutiny, contract breaking, 
and the sit-down strike.’ It was his view that the holding is con- 
trary to the policy of the National Board which has upheld work 
stoppages as being within the language of section 7. Justice Douglas 
in a separate dissenting opinion, in which Justice Black and Justice 
Rutledge concurred, expressed the view that a policy of protecting 
strikes had been adopted by Congress, as evidenced by reading section 
13 in conjunction with section 7, and that the state statute which 
interfered with this policy should be held invalid under the Supremacy 
clause.*? 


Conclusion 


It is clear from the cases decided by the board and the federal 
courts that not all concerted activities engaged in by unions are 





© Harnischfeger Corporation, 9 N.L.R.B. 676, 686 (1938): 

We do not interpret this to mean it is unlawful for an employer to disc 

an emplo ~ for any activity sanctioned by the union or otherwise in the 
nature of collective activity. The question before us is, we think, whather 
the particular activity was so indefensible, under the circumstances, as to 
warrant the respondents under the act, in discharging the stewards for this 
type of union activity. 

4169 S. Ct. 516, 527 (1949). 


# U.S. Const. Art. VI, § 2. 
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protected by section 7 or section 13. However, until now, those acts 
which have not been so protected have been held to be independently 
unlawful or too unreasonable to be included within the scope of the 
act. 

The Briggs and Stratton case may encourage additional restrictions 
by state action on the exercise of peaceful concerted activities by 
unions. With the Briggs and Stratton case before it as precedent, the 
Wisconsin Employment Relations Board has recently held in Jnter- 
national Union v. Stolper Steel Products Corporation that a slowdown 
in production constituted an unfair labor practice: it was an interfer- 
ence with production other than by leaving the premises in an orderly 
manner for the purpose of going on strike.“* The slowdown occurred 
during wage negotiations following expiration of a contract. The 
company had voluntarily continued the old contract incentive rate 
plan. As a means of economic pressure during negotiations, the em- 
ployees worked at a rate barely sufficient to earn above the guaranteed 
rate. The Stolper case demonstrates the possible far-reaching effects 
of the latitude allowed to the states by the Supreme Court. Under 
the guise of preventing “interference with production,’ the states 
can now exercise increasing control over the intricate day to day 
conduct of industrial relations. As pointed out by Justice Douglas in 
his dissenting opinion,“ concerted activities, which interfered with 
production in order to compel accession to economic demands, were 
the very thing which section 7 was designed to protect. 

If the Briggs and Stratton decision remains law, employees cannot 
be positive of what activities other than a simple strike will be pro- 
tected by section 13 or by the broader provisions of section 7 without 
carrying each situation on a long expensive trip through the courts. 


WILu1AM RosENBAUM 
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PARTIAL INTESTACY—THE RIGHT OF A WIDOW TO 
SHARE IN THE INTESTATE PROPERTY OF HER HUSBAND 
WHO HAS DISPOSED OF LESS THAN ALL OF HIS PROPERTY 
BY WILL. During the past twenty years, several appeals have been 
made to the legislatures of the various states for complete revision of 
the dower, election, and intestate laws, but they have apparently not 





* Decision No. 2109, Case No. 2653, May 31, 1949. 
“ Supra note 5. 
4 69 S. Ct. 516, 529 (1949). 
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been heard, or they have been igno'ed.! The majority of the states, 
including Wisconsin, are guilty of this neglect which is prevalent in 
many other fields of property law.? It is not the purpose of this 
article to examine the statutes of the forty-eight states, since this 
is neither necessary nor of value to the solution of the problem. It 
is sufficient to say as one authority did upon viewing the many differ- 
ent statutes: 


The most pronounced reaction of the writer after having ex- 
amined the statutes in this field is a feeling of disgust for the 
slipshod methods of lawmakers. . . . The statutes are filled with 
ancient matter which, coupled with piecemeal innovations, 
forms an inconsistent, ambiguous hodgepodge. 


Problem 


Although the problem will vary in details in different states, it is 
basically the same in all jurisdictions. In Wisconsin, Section 237.01 
(2)4 has made the widow an heir of her deceased spouse. Section 
233.135 permits her to take a certain share of the decedent’s property 
that she cannot be deprived of even though he attempts to dispose 
of all of it by will. In some states this share® is a very large and sub- 





1 The appeals culminated in the Model Probate Code (1946). See Sues AND 
BasyE, PRoBLEMS IN ProspatTe Law INcLupING THE MopEL ProspaTEe CopE AND 
Monocrapus (1946). For earlier appeals, Phelps, The Widow’s Right of Election in 
the Estate of Her Husband, 37 Micu. L. Rev. 236, 401 (1938); 3 Vernier, AMERI- 
can Famity Laws, § 188 (1935); Sayre, Husband and Wife as Statutory Heirs, 42 
Harv. L. Rev. 330 (1929). 


? Only eight states have += new probate laws since 1931. California, 1931; 
cong ec 1933; Minnesota, 1935; Illinois, Kansas, Michigan, 1939; 
evada, 1941. 


3 3 VERNIER, op. cit. supra note 1, at 346. 

4 Wis. Stats. (194% § 237.01 (2). “If the intestate leave no lawful issue, to his 
or. her widow or widower; if the intestate leave no such issue, widow or widower, 
to the parents of the intestate, if living, and if either parent shall not be living, 
to the survivor.” 

States having statutes similar to this are: Illinois, Int. Rev. Srar., c. 3, §§ 168- 
(1935); Oregon, Ore. Comp. Laws Ann., § 16-101 (2) (1940). 

5 Wis. Stats. (1947) § 233.13. “ELECTION BETWEEN DOWER AND DEVISE. If 
any lands be devised to a woman or other provision be made for her in the will 
of her husband she shall make her election whether she will take the lands so de- 
vised or the provision so made or whether she will claim the share of his estate 
provided in section 233.14; but she shall not be entitled to both unless it plainly 
appears by the will to have been so intended by the testator.” 

States having statutes similar to this are: Illinois, Itt. Rev. Star., c. 31, §§ 168- 
172 (1945); Indiana, Burns INp. ANN. Stat., § 6-2332 (1933); Iowa, Iowa Cong, 
§§ 636.22-636.26 (1946); Maine, Me. Rev. Srat., c. 156, §13 (1944); Montana, 
Mont. Rev. Cops, § 5819 (1921); Nebraska, Nes. Rev. Start., c 30-107, (1943); 
West Virginia, W. Va. Cong, c. 42, Art. 3, § 4092 (1943). 


6 In Colorado, Cox. Stat. ANN., c. 176, § 1 (1935), and Kansas, Kan. Gen. 
Srat., §§ 22-101, 22-108, 22-238, (1935), the widow takes one-half of all property. 














184 WISCONSIN LAW REVIEW [Vol. 1950 


stantial amount, while in others it is practically nothing.’ Section 
233.14, of the Wisconsin Statutes, states that the widow may elect 
between the will and one-third of all her husband’s property.* How- 
ever, if there is no will, the widow will get one-third of the real estate 
if there are children, (Section 233 .01),® but all of it if there are none, 
(Section 237.01 (2) ). Under Section 318.01 (1),!° she will also take 
one-third of the personal property if there is more than one child, 
one-half if there is one, and all of it if there are none, (Section 237.01 
(2) ). The problem which we are considering then is this: the testator 
leaves a will which the widow may accept or reject. If she accepts, she 
takes the devise given by her husband’s will; if she rejects, she takes 
a one-third share of all the property under Section 233.14. This much 
of most legislation is clear. But what if the testator has not disposed 
of all his property? Perhaps a gift is renounced or fails for some other 
reason. The residuary clause may be lacking or incomplete. As a 
result of these or other reasons, partial intestacy has occurred. What 
are the widow’s rights to this property? As has been shown, this 
question involves four or five statutes that do not fit together. 





7 In fact, in North and South Dakota the testator may dispose of all his property 
to the entire exclusion of the widow. Connecticut gives the widow one-third of 
the real and personal property for life only. Conn. Grn. Srat., § 7311 (1949). 

8 Wis. Strats. (1947) § 233.14 “WHEN DEEMED TO HAVE ELECTED TO TAKE DE- 
VISE, ETC. When a widow shall be entitled to an election under either sections 
233.12 and 233.13 . . . she shall be entitled to the same dower in his lands and the 
same right to the homestead as if he had died intestate leaving lawful issue, and 
the same share of his personal estate as if he had died intestate; provided, that 
when he shall have died testate the share of personal estate which she may so 
take shall not exceed the one-third part of his net personal estate, . 

States with statutes that provide similar amounts are: Iowa, Towa Cope, 
§§ 636.1, 636.5 (1946); Minnesota, Minn. Srat., § 525.16 (1945); Utah, Uran 
CopE ANN., §§ 101-4-3, 101-4-5 (1943). 

® Wis. Stats. (1947) § 233.01. “‘Wipow’s RIGHT To DOWER. The widow of every 
deceased person dying after August 31, 1921, shall be entitled to a dower defined 
to be a one-third part of all the lands whereof her husband was seized of an estate 
of inheritance at any time during the marriage unless she is lawfully barred thereof, 
except as hereinafter provided. But such widow shall have no dower in any 
homestead of which her husband died seized, except in the proceeds thereof in 
lieu of her homstead rights in case of sale of the premises while she has homestead 
rights therein.” 

States having similar statutes: Florida, Fua. Stat., § 731.34 (1941); Iowa, 
Iowa Cope, § 636.5 (1946). 

10 Wis. Srats. (1947) § 318.01. ‘““DistTRIBUTION OF PERSONALTY. (1) Residue. 
The residue, if any, of the personal estate of any intestate and the residue of the 
personal estate of a testator, not disposed of by his will and not required for the 
purposes mentioned in section 313.15, shall be distributed in the same proportions, 
and to the same persons, and for the same purposes, as prescribed for the descent 
and disposition of real estate in chapter 237, except that when the deceased shall 
leave a widow or widower and lawful issue the widow or widower shall be entitled 
to receive the same share of such residue as a child of such deceased, when there 
is only one child, and in all other cases one-third of such residue.” 

States with similar statutes are: Indiana, Burns Inp. Ann. Start., §§ 6-2319, 
6-2320 (1933); Montana, Mont. Rev. Cope, § 7073 (1921); Ohio, Onto Gen. 
Cope, § 10503 (4), (1938); Utah, Uran Cope ann., §§ 101-4-5 (1943). 
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Case Law in Wisconsin 


1. Widow takes under the will; may she also share in the intestate 

property? 
Even in the few Wisconsin cases which exist, there appears some 
of the confusion that exists generally with respect to these statutes. 
In spite of the fact that Section 318.01 (1) says that the surviving 
spouse shall be entitled to a share in the residue of the personal estate 
of the decedent not disposed of by his will, the Wisconsin court in 
Hardy v. Scales," and Chapman v. Chapman," said that the widow 
could not share in the undisposed personal estate of her husband even 
though she abided by his will. The decisions were based on the fact 
that Section 233.14 had been amended in 1877 to include not only 
dower in the real estate, but a one-third share in the personalty.” 
The court said that before that time, the widow could take her share 
in the will and a share in the intestate personalty; but since the 
amendment, her only right is to take under the will, or if she refuses, 
then to take her dower and her one-third share in the personalty.“ 
Though this may have been a possible interpretation of the statute, 
it is not the best. The purpose of the legislature was simply to clarify 
the share the widow would take if she elected to take against the 
will. The election statute by its terms applies only when the widow 
elects to take against the will; it has nothing to do with the disposi- 
tion of intestate property where the widow is willing to abide by the 
will. Nor is there any reason to say, as the court did, that: 4 
The two statutes cannot well stand together in a case where the 
widow is put to her election. 
The intestate statutes are the “presumed intent’’ of the testator. 
The widow who takes under the will is in no way responsible for the 
partial intestacy, and there is no reason to create a windfall for the 
other heirs at her expense. On the contrary, she has traditionally been 
called the most favored heir.’* 

1 54 Wis. 452, 11 N.W. 590 (1882). 


12 128 Wis., 413, 107 N.W. 668 (1906). 

18 Wis. Rev. Stats. (1858) c. 89, § 18. “If any lands be devised to a woman, or 
other provision be made for her, in the will of her husband, she shall make her 
election whether she will take the lands so devised or the provision so made, or 
whether she will be endowed of the lands of her husband; but she shall not be 
entitled to both, unless it plainiy appears by the will to have been so intended by 
the testator.” 

Amended to read essentially the same as Wis. Stats. (1947) § 233.14, note 8 
supra, by Wis. Laws 1877, c. 106 § 3. 

™ Hardy v. Scales, 54 Wis. 452, 455-6, 11 N.W. 590, 591 (1882). 

6 Id. at 458, 11 N.W. at 592. 

16 Phelps, supra note 1 at 404, 405. 
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2. Widow elects not to take under the will; is she entitled to share 

in the intestate property? 

We can only guess as to the widow’s rights to a share in the intestate 
property when she renounces the will. The Wisconsin court has never 
been faced with this problem, but judging from the Hardy and Chap- 
man decisions, it would reach the conclusion that such a widow is 
likewise not permitted to share in the intestate property. On one 
side it can be argued that a widow who renounces the express intent 
of the testator should not be permitted to share in the disposition 
of the property when it is distributed under the presumed intent." 
Furthermore, she has already taken her share from the entire estate 
when she made her election to take against the will.'* 

On the other side, it may be argued, however, that renunciation of 
her rights under the will does not mean renunciation of her rights 
under the intestate statutes.'* Section 318.01 (1) is expressly pertinent 
to any intestate property; it is not confined to cases where the dece- 
dent died intestate as to all of his property. 

Both of these arguments have merit but the Hardy and Chapman 
decisions imply that the Wisconsin court would follow the first solu- 
tion. Following these two cases, the court would probably say that 
the legislature meant that the share given in Section 233.14 was to 
be the only and complete share that the widow should have upon elec- 
tion against the will. Nevertheless, it would seem clear that these 
questions of partial intestacy never occurred to the legislature. The 
court itself has admitted that the statutes conflict, and by these 
decisions has demonstrated the need for clarifying legislation. 


Other Jurisdictions 


It is of no avail to turn to other jurisdictions. There are very few 
that handle the problem the same way. This is due to the fact that 
the statutes are not the same. The Colorado court, in Blatt v. Blatt,?° 
permitted the widow to claim her dower and the remaining property 
under the intestate laws. In a later case," they said that it made no 
difference whether the widow took under the will or against it; in 
any event she was an heir and entitled to share in the intestate 
property. The Massachusetts court permitted the widow to share in 





17 Sayre, supra note 1 at 352, 354. 
18 Boynton v. Boynton, 266 Mass. 454, 165 N.E. 489 (1929); Leighton v. 
Leighton, 193 Iowa 1299, 188 N.W. 922 (1922). 
19 Phelps, supra note 1 at 401. 
20 79 Col. 57, 243 Pac. 1099 (1926). 
21 McLaughlin v. Collins, 109 Col. 377, 125 P.2d 633 (1942). 
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the intestate property if she elected to take under the will,” but gave 
her only her elective share where she elected against it.2* The Indiana 
court permitted the widow to share in the intestate property when 
she elected against the will,** even though the statute* implied that 
if she abided by the will, she could not. The New York statute” also 
caused conflicting opinions. In Re Brunzel,”’ intimated that the widow 
might take intestate property even though she elected against the 
will, but In Re Beebe’s Will,2* implied that a surviving spouse could 
not. 


Additional Problems 


Attempts have been made to analyze the problem in terms of how 
the property became intestate: whether the testator neglected to 
dispose of it, or whether the disposition failed for some reason.”* By 
this method, a great deal of emphasis is placed on the intent of the 
testator as to whether or not he wanted his wife to share in intestate 
property. But intent of the testator is apt to be a will-o-the-wisp. 
The important fact is that partial intestacy has occurred. Even though 
a decedent expressly states that a certain relative should not be 
permitted to share in his property, the law will recognize his intent 
only if he complies with the necessary formalities in giving his prop- 
erty to some one else.*® Thus, the widow as an heir, would be per- 
mitted her full statutory share of the intestate property even though 
the testator informally expressed a desire to limit her to a lesser 
share. The Iowa court, in In Re Noble,® placed their emphasis on the 
way the statute was worded. Since the statute used only “intestate,” 
and not “intestate property,’”’ the court interpreted it to mean one 
who had died without a will. Therefore the statute did not apply to 





# Nickerson v. Bowley, 8 Metc. 424 (Mass. 1844). 

23 Boynton v. Boynton, 266 Mass. 454, 165 N.E. 489 (1929). 

* Lindsay v. Lindsay, 47 Ind. 283 (1874); Dale v. Bartley, 58 Ind. 101 (1877). 

% Burns Inv. Ann. Stat. (1933) §6-2332. ““Whenever any personal or real 
ye rty be bequeathed to any wife, or a pecuniary or other provision be made 
or her in the will of her late husband, such wife shall take under such will of her 
late husband, and she shall receive nothing from her husband’s estate by reason 
of any law of descent of the state of Indiana unless otherwise expressly provided 
in said will, unless she shall make her election to retain the rights in her husband’s 
estate given under the laws of the state of Indiana, which election shall be made 
in the manner hereinafter provided.” 

8 New York DecepENT Estate Law, 13 McKinney Supp. § 18 (1938). 

2751 N.Y.S.2d 483 (1944). 

28 178 Misc. 1061, 37 N.Y.S.2d 798 (1942). 

29 Phelps, supra note 1 at 260. 

30 Sayre, supra note 1 at 339-340. 

31 194 Iowa 733, 190 N.W. 511 (1922). 
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partial intestacy. They admitted later that this was a weak basis for 
decision. 


Conclusion 


The chief cause of most of the confusion is that the statutes are 
founded upon common law dower which has long been outmoded. 
England and a few of the states have dispensed with it,* but it has 
lingered in some modified form in the majority of the states. Some of 
them have said that it is abolished, but they have nevertheless drawn 
up new laws couched in the language of dower law.* Another cause of 
trouble has been the zeal of the legislatures to protect the surviving 
spouse. Dower no longer afforded enough protection for the widow in 
modern times because so much wealth is found in personal property.* 
The widow’s rights were accordingly expanded by statute, until in 
some states, a will can be completely destroyed or rewritten to suit 
her taste. 

Complete renovation of the statutes is called for. The model 
probate code®* offers guidance. The new law should contain the fol- 
lowing provisions: (1) Coordination of the election share with the 
descent of intestate property,*” and (2) Provision for partial intes- 
tacy.** Furthermore, only by complete renovation of the law and a 
thorough abolition of the venerable institution of dower may we hope 
to eliminate confusion and the many unnecessary cases facing our 


courts. 
Ronaup D. KEBERLE 





REAL PROPERTY—CONVEYANCE OF LAND ABUTTING 
VACATED STREETS. Is a conveyance of a platted lot prior to 
the enactment of Chapter 186, Laws of 1945,! to be construed as auto- 





32 Boyles v. Cora, 232 Iowa 822, 6 N.W.2d 401 (1942). 

83 Twenty-four States. 3 VERNIER, op. cit. supra, note 1, § 188. 

* Td. at 449. 

% Phelps, supra note 1 at 421. 

% For criticisms of the Code: Niles, Model Probate Law and Mi aphs on 
Probate Law: a Review, 45 Micu. L. Rev. 321 (1947); Rheinstein, The Model 
Probate Code: a Critique, 48 Cou. L. Rev. 534 (1948); Simes, The Model Probate 
Code and Wisconsin Probate Laws 1948 Wis. L. Rev. 429. 

37 Model Probate Code (1946) § 32, in Sumes AND Baysg, op. cit. supra note 1. 

** For other worthwhile provisions beyond the scope of this note see, Model 
Probate Code (1946), especially §§ 22, 23, 31, 32, 40 in Sues and Baysz, op. cit. 
supra note 1. 


1 Wis. Stats. (1947) 236.21: 
Any deed which conveys land described according to a recorded plat pur- 
suant to section 236.20 shall be held and construed to convey to the grantee 
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matically conveying the appropriate portion of a vacated street or 
alley on which the lot abuts? 

Title to the land which is used by the municipality for streets and 
alleys is either in the municipality itself, or in the abutting owner, 
subject to the easement of the municipality. Where title is in the 
municipality, it remains there upon vacation of the street;? where 
title is in an abutting owner, title to the land to the middle of the 
street continues in him upon vacation,* freed of the easement.‘ In 
modern platting procedure it is often customary for the platter to 
donate land to the municipality for streets and alleys. This passes 
the fee to the municipality and the problem does not arise. The 
problem arises only where title to the land under the street or alley 
is in the abutting owner, and the street or alley is vacated. Then the 
owner in conveying to another, merely describes the land by the 
number set down on the plat for the abutting lot. 

The problem relates to the requirement of the law of conveyancing 
that land to be conveyed be described with reasonable accuracy.’ 
It is a familiar and generally accepted rule that a conveyance of land 
by plat description is presumed to carry with it title to abutting 
land owned by the grantor, but subject to a currently used easement 
for a public highway.* The reason for the rule is that it would be un- 
reasonable to suppose that the grantor meant to retain title to a piece 
of land which is obviously of little or no value to him. But suppose 
the easement is vacated? 

The Wisconsin Supreme Court has never passed upon this exact 
question, and, as will be seen, there is conflict of authority upon it in 
other jurisdictions. 

In Jarstadt v. Morgan’ the plat included streets which had been 
laid out and described, but which had never been opened or used. A 
all portions of vacated streets and alleys abutting such lots and belonging to 
the grantor, unless the grantor shall by appropriate indicate an in- 
tention to reserve or except such portions of such vacated streets and va- 

cated alleys from the conveyance. 

2 Burbach v. Schweinler, 56 Wis. 386 (1882); Note, 18 A.L.R. 1009 (1922). 

* Vacate is defined in McCarl v. Clarke County, 167 Iowa 14, 20, 148 N.W. 
1015, 1017 (1914) as “to put an end to.” In that case mere failure to rebuild a 
bridge which had been washed out, or failure to work the road was held not to 
be a vacation or discontinuance of the road. 


‘ Thorndike v. Milwaukee Auditorium Co., 143 Wis. 1, 126 N.W. 881 (1910); 
fon v. Atchison, T.&S.F. Ry. Co., 119 Kan. 202, 237 Pac. 913 (1925); 44 C.J. 
91 





5 Gates v. Paul, 117 Wis. 170, 94 N.W. 55 (1903); Heinselman v. Hunsicker, 
103 Wis. 12, 79 N. W. 23 (1899); 16 Am. Jur. 584. 

* White v. Jefferson, 110 Minn. 276, 124 N.W. 373, 125 N.W. 262 (1910); 
Kimball v. Kenosha, 4 Wis. 321, 331 (1855). 

748 Wis. 245, 4 N.W. 27 (1879). In a similar case the Michigan court stated: 
“there is no more reason to presume the intention in the grantor to withhold the 
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conveyance of abutting land by reference to the plat was held to 
include the land to the center of the street, no donation of the fee 
having been made to the municipality. The weight of authority is in 
accord.*® 

But some courts reason that when the street or alley is vacated, 
the public policy grounds for holding that a conveyance passes title 
to the fee to the middle of the street are no longer present. This view 
is presented in a Minnesota case, White v. Jefferson.* There, the court 
stated that when the street exists, the law “from many considerations 
of public policy” presumes an intention to pass to the grantee title 
to the lot and to the middle of the adjoining street, subject to the 
easement of the public way, for such is the ‘‘natural’”’ intention, the 
grantor having no use for a fee in the street. When the fee is vacated, 
the land is not useless to the grantor but is just like the rest of his 
land. Most courts which reach this negative answer to the question 
do so on the grounds just stated.’® 

Another and distinguishing circumstance prompting a negative 
answer to the question is a description of the block and street sepa- 
rately in a former conveyance." In Sanchez v. Grace M. E. Church,” 
the court stated that the description of the block and the street sepa- 
rately bound the grantor and all subsequent grantees, so that upon 
a reconveyance after the street had been vacated, a deed with a 
description of the block only, “‘together with all and singular the 
hereditaments and appurtenances,’’ did not convey the former street 
as appurtenant to the lot. 

Paine v. Consumers Forwarding and Storage Co." is the only case 
found which answers the question in the affirmative and extends to 
vacated streets and alleys the public policy dictum of White v. Jeffer- 





fee of an unopened street after conveying all his right and title to the adjoining 
lands than there would be if the street was opened. It is quite impossible to infer a 
different intention in the one case from that which the law has settled shall be 
ny in the other.” Loud v. Brooks, 241 Mich. 452, 456, 217 N.W. 34, 35 

8 Notes, 123 A.L.R. 542 (1939), 47 A.L.R. 1276 (1927), 42 A.L.R. 228 (1926), 
2 A.L.R. 6 (1919). 

*110 Minn. 276, 124 N.W. 373, 125 N.W. 262 (1910). 

( ai) number of these cases may be found in Note, 32 L.R.A. (N.s.) 778, 784 
1911). 

11 Overland Machine Co. v. Alpenfels, 30 Colo. 163, 69 Pac. 574 (1902). 

12114 Cal. 295, 46 Pac. 2 (1896). 

1371 Fed. 626 (C.C.A. 6th 1895). In Brown v. Bachelder, 214 Cal. 753, 756, 7 
Pac. 2d 1027, 1028 (1932), a dedication of land for a street was not accepted and 
the fee to the strip of land so dedicated remained in the dedicator. In holding that a 
subsequent conveyance of lands on both sides of the dedicated portion also con- 
veyed the strip of land in between, the California court stated: “In the event of 
an abandonment or failure to accept a dedication, a strip of land the width of a 
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son with reference to streets in use. In that case a village was laid 
out by proprietors, and public grounds and streets were dedicated 
by executing and recording a plat. Before any of the lots in question 
were sold, all streets abutting the lots except one were vacated. The 
lots were described on the plat by dimensions which did not include 
any part of the vacated street. The court, after finding that the dedi- 
cation gave to the public an easement which ended upon vacation, 
held that the rule that a deed of land which describes it as bounding 
upon a street carries the fee of the grantor to the middle of the street, 
applies whether the street is vacated or not. Jarstadt v. Morgan was 
cited. 

The Wisconsin decision in the case of an unused dedication of a 
street expands the public policy rule upon which extension of the 
fee to the middle of the street is based to include cases where the 
dedication is unused. In view of that decision and the case which 
comes to the same result where the street has been vacated, an affirma- 
tive answer to the problem here considered is indicated. However, 
since some attorneys may hesitate to pass title to the vacated street 
or alley if not specifically described in the deed, the Real Property 
Section of the Wisconsin Bar Association may wish to adopt a real 
estate title standard on the question." 

Dae R. THomPpson 





street can be of little use to the dedicator who has with title to all lands 
on both sides of the street . . . and it will not in such circumstances be presumed 
that he intended to retain the fee as a remnant of his private estate.” (italics 
supplied). 

4 Real Estate Title Standard No. 33, adopted in 1945 by the Colorado Bar 
Association states the following problem: 
“Where there has been a vacation of a public street, alley or highway, which was 
originally acquired for such purpose by grant or by condemnation of a portion of a 
lot or lots included in a platted subdivision or addition or a portion of a tract con- 
stituting a legal subdivision according to government survey, is a description of 
such lot or lots as designated . . . by government survey, cient to include the 
portion of the vacated street, alley or highway taken therefrom by grant or con- 
demnation without specifically describing the vacated street, alley or highway? 
Answer: Yes. Such description embraces the lot or lots as shown in the recorded 
plat, or the tract according to government survey, as the same existed prior to the 
grant or condemnation.” Colorado Real Estate Title Standards, 19 Rocky Mowun- 
TAIN L. Rev. 65, 75 (1946). 














